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DAMAGES NOT COLLECTIBLE FOR FAILURE TO DELIVER 
GOLD SHIPPED TO ENGLAND AND FRANCE. 

On July 28, 1914, the Kronprinzessin Cecilie, of the North German 
Lloyd, sailed from the port of New York for Bremerhaven, Germany, 
via Plymouth, England and Cherbourg, France. The vessel continued 
on its voyage until about midnight, July 3lst, when the outbreak of the 
European War caused the master to turn back and seek the safety of 
an American port. On the morning of August 4th the big boat slipped 
into Bar Harbor, Maine and dropped anchor. 

An echo of this eventful incident is found in a recent decision of the 
United States Supreme Court, in the case of North German Lloyd v. 
Guaranty Trust Company and National City Bank, both of New 
York City. The two banking institutions named delivered consign- 
ments of gold to the steamship company for transportation to parties 
in Plymouth and Cherbourg. They claim damages by reason of an 
alleged breach of contract in that the steamship company failed to 
deliver the gold to the consignees for whom it was intended. The 
only exception contained in the ‘bill of lading referred to “arrest and 
restraint of princes, rulers, or people.”” The court held that this excep- 
tion could be made applicable without stretching beyond its literal 
intent. The question presented then was whether the circumstances, 
attending to the outbreak of hostilities in Europe, apart from any pro- 
vision in the bill of lading, were such as to excuse the steamship company 
from liability for damages, resulting from its failure to deliver the gold 
in question to the parties to whom it was consigned. 

At the time when the master of the vessel turned back toward America 
he knew that war had been declared by Austria against Servia. He 
also knew that Germany had declined a proposal for a conference of 
ambassadors in London, that orders had been issued for the mobilization 
of the German Fleet, that the British battle squadrons were ready for 
service, that Germany had sent an ultimatum to Russia and that bus- 
iness was practically suspended on the London stock exchange. Further- 
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more he had received a wireless message from the owners of the ship 
stating: ‘“‘War has broken out with England, France and Russia; 
return to New York.”’ Asa matter of fact war had not broken out with 
the countries named. But on August lst war was declared by Germany 
on Russia and, within three days thereafter, on France and England. 
It appears that, if the master of the vessel had continued on his voyage, 
he might in fact have delivered the gold and escaped capture by the mar- 
gin of a few hours. 

The court calls attention to instances wherein the performance of a 
contract has been excused by death or by the prevalence of a contag- 
ious disease and decides that the circumstances here presented justified 
the master in the steps which he took for the protection of his vessel and 
the passengers and cargo which it carried and absolves the steamship 
company from liability by reason of its failure to make deliveries in 
accordance with the contracts contained in its bills of lading. 

The opinion of the court is published in full among the legal decisions 
appearing in this issue. The following quotation from the opinion 
indicates the reasoning upon which the holding of the court is based: 

“Tf it be true that the master was not bound to deliver the gold in 
England at the cost of capture, it must follow that he was entitled to 
take reasonable precautions to avoid that result, and the question nar- 
rows itself to whether the joint judgment of the master and the owners 
in favor of return was wrong. It was the opinion very generally acted 
upon by German shipowners. The order from the Imperial Marine 
Office, if not a binding command, at least shows that if the master had 
remained upon his course one day longer, and had received the message, 
it would have been his duty as a prudent man to turn back. But if 
he had waited till then, there would have been a question whether his 
coal would hold out. Moreover, if he would have been required to 
turn back before delivering, it hardly could change his liability that 
he prophetically and rightly had anticipated the absolute requirement 
by twenty-four hours. We are wholly unable to accept the argument 
that although a shipowner may give up his voyage to avoid capture 
after war is declared, he never is at liberty to anticipate war. In this 
case the anticipation was correct, and the master is not to be put in the 
wrong by nice calculations that if all went well he might have delivered 
the gold and escaped capture by the margin of a few hours. In our opin- 
ion the event shows that he acted as a prudent man.” 

boxe Xo xexeXexe xox] 
BORROWED ASSETS. 

It is not very difficult to fool a bank examiner as to the amount and 
condition of a bank’s assets, provided the bank management has sufficient 
notice of the arrival of the examiner and can find someone who is willing 
to loan to the bank something in the way of assets, for the period during 
which the examination is made. Bank examiners are not mindreaders. 
If a bank examiner finds, among the assets of a bank, a promissory note 
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with good names on it, he must take it at its face value. He can not 
very well look up the parties to the instrument to find whether or not 
the note really belongs to the bank. When this method is resorted to 
it does not require a great deal of cleverness to hoodwink the bank ex- 
aminer. All it requires is a friend who is willing to take the chance and 
help the bank out of a tight place. 

But it is always bad policy to fool a bank examiner in this manner. 
The action is not expedient for the bank and its management for various 
reasons. One reason is that the truth is more than likely to come out 
and its coming out is bound to make the management suffer from 
embarrasment and does not in anyway enhance the bank’s reputation 
for financial soundness. Another reason is that such transactions fre- 
quently lead to litigation. As a general rule it is through litigation of 
some sort that the facts become known. We have recently published 
several decisions which arose out of situations of this kind. They show 
that the attempt to pull the wool over the eyes of the bank examiner is 
by no means infrequent. 

Another thing is that fooling the bank examiner is liable to result 
unpleasantly for the friend in need, who comes so generously to the 
bank’s assistance. Ina case of this kind there is usually an understand- 
ing between the bank and its friend to the effect that the notes, or what- 
ever he happens to deliver to the bank, shall be returned to him as soon 
as the bank examiner has been convinced as to the bank’s financial sound- 
ness and has departed upon his appointed rounds. The trouble is that 
the management may change. The bank may become insolvent and pass 
into the hands of receivers. When something of this sort happens, 
those who take charge of the affairs of the bank feel under no moral 
obligation to back up the agreement made by the bank. They look 
merely into the question whether there are any legal rights which they 
can enforce. And the friend may find that the part which he played in 
the tableau, staged for the bank examiner, will cost him real money. 

In this issue, among the legal decisions, we publish two cases, which 
arose out of attempts to help a bank in keeping up financial appearances. 
The first is Yates Center National Bank v. Lauber, decided by the U. 
S. District Court. It was an action against the defendant on his note 
for $5300. It does not appear that the note was given for the purpose of 
deceiving a bank examiner. In fact it does not appear just why the 
note was given except that the court states: ““The purpose of the trans- 
action was to assist the president and general managing officer of the bank 
by concealing its true financial condition.”’ In return for his note the 
defendant received certain worthless notes held by the bank under an 
agreement that the worthless notes would be received by the bank in full 
payment of the defendant’s note. After the making of this agreement 
the bank became insolvent and a receiver was appointed. Then this 
action was commenced to enforce the defendant’s note. The court 
reluctantly held that the note could not be enforced. The reason for so 
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holding was that the defendant had received no consideration for his 
note and the law is that a note given without consideration can not be 
enforced between the original parties. 

The second case is Mars National Bank v. Hughes decided by the 
Supreme Court of Pennsylvania. In this case a different result was 
reached. The action was on a note for $6,000 given by the defendant to 
the plaintiff bank. For a defense he claimed that the bank agreed to 
secure him by giving him certain mortgages which it held. The bank, 
it seems, could not legally hold the mortgages as part of its assets and ac- 
cording to the defendant its cashier persuaded him to make the exchange 
so that the bank would be able to show a note instead of mortgages 
when its affairs should be examined. The defendant further declared 
that, after receiving the mortgages, he had assigned them to the bank 
in payment of the note or a renewal of it. In this case the court decided 
that the bank could enforce the note, the ground being that the defendant 
could not be heard to say that a note, which he had voluntarily given, 
according to his own account, for the purpose of enabling the bank to 
deceive the bank examiners of the United States, was not what it pur- 
ported to be. 

COLLECTING BANK MADE LIABLE. 

In the matter of collecting checks, there are so many ways in which 
a bank can be made liable through the fault of some other party, that 
it is well worth a banker’s time to give his attention to the decisions 
involving such liability. A knowledge of these decisions would at 
least be of assistance in enabling a bank to protect itself against lia- 
bilities of this sort. 

In this issue we publish a decision of the kind referred to, Standard 
Steam Specialty Company v. Corn Exchange Bank, recently decided 
by the New York Court of Appeals, the opinion of the court may be 
found among the legal decisions. 

In this case the plaintiff was a corporation. It had authorized its 
stenographer, a Miss Cohen, to indorse for deposit checks payable to it. 
For this purpose the plaintiff provided Miss Cohen with a rubber stamp, 
bearing the words “‘Pay to the order of the Greenwich Bank. The 
Standard Steam Specialty Company.”’ Her authority to indorse was 
limited strictly to the use of this stamp, followed by the words, ‘Percy 
H. Pinder, Treasurer,’”’ in her own handwriting. Acting without au- 
thority she indorsed in blank eleven checks aggregating $329.79, in 
which the plaintiff was named as payee. Nine of these checks were 
cashed for her by one business man and two by another and these two 
parties deposited the checks in their respective accounts in the defendant 
bank. ‘The latter collected them and paid out the proceeds to the 
devositors in the regular course of business. The stenographer con- 
verted the money that she obtained in this way toherownuse. The men 
who cashed the checks for her acted in entire good faith and the defend- 
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ant bank collected the checks without notice of any irregularity. Further- 
more, there was nothing to show that the plaintiff corporation had in 
any way been negligent. It was held that the defendant bank was 
liable for the amount of the checks. The ground upon which the de- 
cision was placed was that the stenographer had no authority to indorse 
checks in blank. Consequently her indorsements were forgeries and 
the defendant bank was in the position of having collected the checks 
and paid over the proceeds on forged indorsements. 

It is no easy matter for a bank to escape liabilities of the kind here 
described. When the fraudulent agent of the corporation sets out to 
use the corporation’s checks for his own benefit the drawee bank, or the 
bank through which the checks are transmitted for collection, is quite 
likely to be the innocent sufferer. There is, however, this to besaid 
about cases of the kind here involved; checks payable to a corporation 
should in the regular course of business, be deposited in the corporation 
bank account. When a check, in which a corporation is named as 
payee, is presented to a bank for deposit by some one not representing 
the corporation, and when it appears that such check bears the indorse- 
ments of individuals, there is reasonable ground for suspecting that 
something is irregular. It is not in line with the usual conduct of busi- 
ness for a corporation to negotiate checks payable to it, except through 
the bank in which its account is carried. In the opinion the court 
intimates that the form of the checks involved in this case indicated 
a method of doing business “so far out of harmony with the custom of 
corporations of sufficient consequence to carry a bank account as to 
warn defendant that the checks had been diverted.” 

The court suggests that there may be a distinction between this case 
and one wherein the agent was authorized to indorse in blank for de- 
posit and diverted the funds after having so indorsed. The following 
quotation from the opinion brings out the reasoning, upon which the 
bank was here held liable. 

“If the original indorsement was authorized, the diversion of the 
funds after indorsement would not make it a forgery; but, if the original 
indorsement was unauthorized, parties dealing with the wrongdoer and 
innocent parties alike were bound to know the lack of the agent’s au- 
thority to convey title away from the true owner to any one. Cohen 
had power to make deposits in the Greenwich Bank; she has no power 
to collect the checks or even to deposit them elsewhere for collection. 
She was a mere conduit through which the checks received by her employer 
passed to her employer’s bank for collection. The right to indorse was 
a mere incident to the authority to deposit. Banking customs imply 
such authority to indorse pro forma from the right to make the deposit 
to the credit of the principal’s account, and it may fairly be said that 
the specific authority to place this restrictive indorsement on the checks 
added nothing to Cohen’s authority to deposit the checks. The in- 
dorsement was a necessary and customary incident to the act of making 
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such deposit. The business man who authorizes his clerk to take his 
checks to his bank for deposit does not vest in her so dangerous a power 
as to preclude him from setting up her lack of authority if she indorses his 
name thereon in blank and innocent persons cash the checks for her with- 
outinquiry. Thestringent rules of agency and the arbitrary rules of the 
law of negotiable paper alike protect the principal from such unauthor- 
ized acts. If greater authority has been conferred, expressly or by im- 
plication, or if the principal has been negligent or has ratified the con- 
duct of his agent, the law will not shield him; but here the facts are stipu- 
lated, and the only questions of law presented is whether the indorse- 
ment of the checks by the plaintiff agents was without its authority, and 
therefore a forgery. Precedent and the custom of merchants alike 
indicate that the transaction was not a mere diversion of funds, and it 
follows that the plaintiff may recover.” 


ex xO KEK OK OOK OD: 


NOTICE OF DISHONOR ON NON-NEGOTIABLE NOTE. 


A notice of dishonor is a formality which applies only in the case of 
an instrument which is negotiable. If the instrument is non-negotiable, 
then the rule requiring notice of dishonor does not apply and the in- 
dorser of such an instrument is not entitled to notice. In the case of 
Newland v. Moore, a recent North Carolina decision, which is published 


on a subsequent page, the Supreme Court of that state points out that 
the note therein involved was non-negotiable for the reason that it was 
payable to a specified person and did not contain words making it 
payable to his order. The rule is that an instrument to be negotiable 
must be payable to order or to bearer. The indorser of this note was, 
therefore, held not to be entitled to notice of dishonor. 


SIEIEIESESESESES ES 


CHECK OBTAINED BY FRAUD. 


The fraudulent operations of swindlers, involving the use of bank 
checks, is a prolific source of liability to the banks through which the checks 
are collected or on which they are drawn. An instance of such liability 
is found in the case of Guaranty State Bank and Trust Company v. 
Lively. This decision was recently handed down by the Supreme Court 
of Texas and appears among the legal decisions in this issue. The 
plaintiff was a depositor in the defendant American Exchange National 
Bank of Dallas. In October, 1909, a person by the name of 
Weil presented himself to the plaintiff and made representations that 
he was an agent of one E. Crawford a cotton buyer residing in Dallas. 
He stated that he wished to secure a loan for Crawford and presented 
a note purporting to have been signed by Crawford for $1,500, offering 
as security three vendors lien notes with an abstract of title. The 
plaintiff having satisfied himself that the security was good, drew his 
check on the defendant bank for the amount in question, payable to 
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E. Crawford and delivered it to Weil. Weil took the check to the Guar- 
anty State Bank and Trust Company and deposited it to the credit of 
E. Crawford. Later he secured the money from this bank on checks 
signed in the name of E. Crawford. As a matter of fact there was no 
such person in existence as E. Crawford. Crawford was a fictitious 
person created by Weil for his own fraudulent purposes. 

The question presented was whether or not the indorsement of Craw- 
ford’s name, which Weil had placed on the $1,500 check, was a forgery. 
The rule is that when a check is made payable to a fictitious person 
with the knowledge of the person signing the check, it is in effect payable 
to bearer and the indorsement of the payee’s name is entirely unneces- 
sary to pass title. But in this instance the drawer of the check had no 
knowledge of the fact that the payee was fictitious. The check there- 
fore could not be regarded as being payable to bearer and when Weil 
wrote Crawford’s name on the back of the check the same constituted 
a forgery. The drawee bank consequently was in a position of having 
paid the check upon a forged indorsement and for that reason could 
not charge it against the drawer’s account. 


QUALIFIED ACCEPTANCE. 
The increase in the use of acceptances makes it almost essential that 


bankers understand the rules of law which regulate the acceptance of 
bills of exchange. Perhaps the most important of these rules is that a 
qualified acceptance discharges the drawer and indorsers from liability 
on a bill, unless it appears that they authorized the holder to take a 
qualified acceptance or subsequently assented thereto. A qualified ac- 
ceptance is defined by the Negotiable Instruments Act as one which 
“in express terms varies the effect of the bill as drawn.’’ Among the 
various kinds of qualified acceptances are those which are conditional, 
that is which make the payment by the acceptor depend upon the ful- 
fillment of a condition; those which accept to pay only a part of the 
amount for which the bill is drawn; those which accept to pay only at 
a particular place and not elsewhere; those which are qualified as to time 
and those wherein it appears that the entire number of drawees did 
not accept. 

In the case of Hubbard & Co. v. Morton, a West Virginia decision 
published in this issue, we have an instance of an acceptance held to be 
qualified because of the fact that payment was dependent upon a condi- 
tion. In this case the acceptance was written in the following terms. 
“This order will be paid whenever the lumber is inspected and placed 
to the credit of J. J. Morton & Co.” 


NEGLIGENCE IN COLLECTING DRAFT. 
Among the legal decisions in this issue is published one recently de- 
cided by the United States Circuit Court of Appeals, American National 
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Bank v. Bank of Bandon, bringing up a question of negligence in the 
collection of a draft. It appears that the plaintiff bank forwarded a 
draft payable to it to the defendant bank for collection. The defendant 
bank sent notice to the plaintiff that the draft had been accepted. As 
a matter of fact the drawee had refused to accept the draft and the 
defendant neglected to make protest or to notify the plaintiff of the 
actual circumstances until ten days later. In the meantime a car load 
of lumber, which the plaintiff might have attached, had he been aware 
of the existing circumstances, was shipped by the drawer of the draft. 
It was held that there had been negligence on the part of the defendant 
bank and that it was liable to the plaintiff for the amount of the loss 
sustained by the latter. 


So53 SISIEIESS IES 


CHECKS SIGNED BY BANK OFFICIAL. 


When a person receives from an agent, in payment of the agent’s 
individual debt, a check or other obligation, which plainly shows that 
it represents funds belonging to the agent’s principal, a person who 
receives such obligation can be required to refund the amount at the 
instances of the principal. For instance, if the president of a corpora- 
tion, authorized to sign checks in the corporation’s name, in the usual 
course of business, signs a check and delivers it to a third party in 
payment of his individual debt, the third party will be held liable to 
the corporation for the amount of the check. 

This rule, however, has no application in a case where a check is 
drawn by an officer of a bank upon his personal account in the bank. 
This situation is presented in the case of Pope v. Ramsey County State 
Bank, recently decided by the Supreme Court of Minnesota and pub- 
lished among the legal decisions in this issue. In this case the president 
of a bank, being obligated upon a promissory note, paid the same with 
checks drawn by him upon his bank. At the time when these checks 
were paid, the president’s account was over-drawn. It appears, how- 
ever, that the person to whom the checks were delivered had no knowl- 
edge of such fact and that the president subsequently made deposits 
which completely wiped out the overdraft. The bank on which the 
checks were drawn subsequently passed into the hands of a receiver and 
this action was brought by the receiver to recover the amount repre- 
sented by the checks from the party to whom they were delivered. It 
was held that the rule referred to above did not apply in a case of 
this kind and that the receiver could not recover. 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


DAMAGES NOT COLLECTIBLE FOR FAILURE TO 
DELIVER GOLD SHIPPED TO ENGLAND 
AND FRANCE. 


North German Lloyd, Claimant of the Steamship Kronprinzessin Cecilie, Petitioner, v. Guaranty 
Trust Company of New York and National City Bank of New York, U. S. Supreme Court, May 7, 
1917. 37 Sup. Ct. Rep. 490. 


Gold was shipped just prior to the outbreak of the European 
war from New York to parties in England and France, on a ship 
owned by a German corporation. Before reaching his destination 
the master of the vessel learned of the beginning of hostilities in 
Europe and returned to an American port. It was held that the 
steamship company was not liable in damages for its failure to make 
delivery of the gold, according to contract, even though it appeared 
that, if the master had continued his voyage, he might have de- 
livered the gold and escaped capture by the margin of a few hours. 


On writ of Certiorari to the United States Circuit Court of Appeals 
for the First Circuit to review decrees which reversed decrees of the 
District Court for the District of Massachusetts, dismissing libels against 
a German steamship. Reversed. 

See same case below, 238 Fed. 668. 

The facts are stated in the opinion. 

Messrs. Joseph Larocque, Walter C. Noyes, and Joseph D. Bedle for 
petitioner. 

Messrs. J. Parker Kirlin and Charles R. Hickox for the Guaranty 
Trust Company. 

Messrs. James M. Beck, Carl A. Mead, and Edward E. Blodgett for 
the National City Bank.. 

Mr. Justice Hotmes delivered the opinion of the court: 

This writ was granted to review two decrees that reversed decrees 
of the district court, dismissing libels against the steamship Kronprin- 
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zessin Cecilie. 238 Fed. 668; 228 Fed. 946, 965. The libels alleged 
breaches of contract by the steamship in turning back from her voyage 
from New York and failing to transport kegs of gold to their destinations, 
Plymouth and Cherbourg, on the eve of the outbreak of the present war. 
The question is whether the turning back was justified by the facts that 
we shall state. 

The Kronprinzessin Cecilie was a German steamship owned by the 
claimant, a German corporation. On July 27, 1914, she received the 
gold in New York for the above destinations, giving bills of lading in 
American form, referring to the Harter Act, and we assume, governed 
by our law in respect of the justification set up. Early on July 28 she 
sailed for Bremerhaven, Germany, via the mentioned ports, having on 
board 1,892 persons, of whom 667 were Germans, passengers and crew; 
406 Austrians; 151, Russians; 8 Bulgars; 7, Serbs; 1, Roumanian; 14, 
English; 7, French; 304, Americans; and 2 or 3 from Italy, Belgium, 
Holland, etc. She continued on her voyage until about 11.05 p.m., 
Greenwich time, July 31, when she turned back; being then in 46° 46’ 
N. latitude and 30° 21’ W. longitude from Greenwich, and distant from 
Plymouth about 1.070 nautical miles. At that moment the master 
knew that war had been declared by Austria against Servia (July 28), 
that Germany had declined a proposal by Sir Edward Grey for a con- 
ference of Ambassadors in London; that orders had been issued for the 
German fleet to concentrate in home waters; that British battle squad- 
rons were ready for service; that Germany had sent an ultimatum to 
Russia; and that business was practically suspended on the London 
Stock Exchange. He had proceeded about as far as he could with coal 
enough to return if that should prove needful, and was of opinion that 
the proper course was to turn back. He reached Bar Harbor, Maine, 
on August 4, avoiding New York on account of supposed danger from 
British cruisers, and returned the gold to the parties entitled to the same. 

On July 31 the German Emperor declared a state of war, and the 
directors of the company at Bremen, knowing that that had been or 
forthwith would be declared, sent a wireless to the master: ‘‘War has 
broken out with England, France, and Russia, Return to New York.” 
Thereupon he turned back. The probability was that the steamship, 
if not interfered with or prevented by accident or unfavorable weather, 
would have reached Plymouth between 11 a.m. August 2, and 1 P.M. 
August 3, and would have delivered the gold destined for England, to 
be forwarded to London by 6 a.m., August 3. On August Ist, at 9:40 
p.M., before the earliest moment for probably reaching Plymouth, had 
the voyage kept on, the master received a wireless message from the 
German Imperial Marine Office: ‘‘Threatening danger of war. Touch 
at no port [of] England, France, Russia.’”” On the same day Germany 
declared war on Russia. On August 2, Germany demanded of Belgium 
passage for German troops, and seized two English vessels with their 
cargoes. Explanations were offered for the seizures, but the vessels 
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were detained. The German Army entered Luxembourg, and there were 
skirmishes with French troops. On August 3, Germany was at war 
with France, and at 11 p.m., on August 4, with England. On August 
4 some German vessels were detained by England, and early on the 
fifth were seized as prize, e.g., The Prinz Adalbert, L. R. (1916) P. 
81, 85 L. J. Prob. N. S. 108, 114 L. T. N. S. 567, 32 Times L. R. 378, 
60 Sol. Jo. 480. No general history of the times is necessary. Itis 
enough to add that from the moment Austria declared war on Servia 
the great danger of a general war was known to all. 

With regard to the principles upon which the obligations of the vessel 
are to be determined it is plain that, although there was a bill of lading 
in which the only exception to the agreement relied upon as relevant was 
“arrest and restraint of princes, rulers, or people,’’other exceptions neces- 
sarily are to be implied; at least, unless the phrase “‘restraint of princes’’ 
be stretched beyond its literal intent. The seeming absolute confine- 
ment to the words of an express contract indicated by the older cases 
like Paradine v. Jane, Aleyn, 26, 82 Eng. Reprint, 897, has been mitigated 
so far as to exclude from the risks of contracts for conduct (other than the 
transfer of fungibles like money), some, at least, which, if they had been 
dealt with, it cannot be believed that the contractee would have de- 
manded or the contractor would have assumed. Baily v. De Cres- 
pigny, L. R. 4 Q. B. 180, 185, 38 L. J.Q. B. N. S. 98, 19 L. T. N. S. 681, 
17 Week. Rep. 494, 15 Eng. Rul. Cas. 799. Familiar examples are 
contracts for personal service, excused by death, or contracts depending 
upon the existence of a particular thing. Taylor v. Caldwell, 3 Best 
& S. 826, 839, 122 Eng. Reprint, 309, 32 L. J. Q. B. N. S. 164, 8 L. 
T. N. S. 356, 11 Week. Rep. 726, 6 Eng. Rul. Cas. 603. It has been 
held that a laborer was excused by the prevalence of cholera in the place 
where he had undertaken to work. Lakeman v. Pollard, 43 Me. 463, 
69 Am. Dec. 77. The same principles apply to contracts of shipment. 
If it had been certain that the vessel would have been seized as prize 
upon reaching England, there can be no doubt that it would have been 
warranted in turning back. See Mitsui & Co. v. Watts, W. & Co. 
(1916) 2 K. B. 826, 845, 85 L. J. K. B. N. S. 1721, 115 L. T. N. S. 248 
(1916) W. N. 271, 32 Times L. R. 622; The Styria v. Morgan, 186 U. S. 
1, 46 L. ed. 1027, 22 Sup. Ct. Rep. 731. The owner of a cargo upon a 
foreign ship cannot expect the foreign master to run greater risks than 
he would in respect to goods of his own nation. The Teutonia, L. R. 
4 P. C. 171, 8 Moore, P. C. C. N. S. 411, 17 Eng. Reprint, 366, 41 L. 
J. Prob. N. S. 57, 26 L. T. N. S. 48, 20 Week. Rep. 421; The San Roman, 
L. R. 5 P. C. 301, 307, 42 L. J. Prob. N. S. 46, 21 Week. Rep. 393, 1 
Asp. Mar. L. Cas. 603. And when we add to the seizure of the vessel 
the possible detention of the German and some of the other passengers, 
the proposition is doubly clear. Cases deciding what is and what is 
not within the risk of an insurance policy throw little light upon the 
standard of conduct to be applied in a_case like this. But we see no 
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ground to doubt that Chief Justice Marshall and Chief Justice Kent 
would have concurred in the views that we express. Oliver v. Maryland 
Ins. Co. 7 Cranch, 487, 493, 3 L. ed. 414, 416; Craig v. United Ins. Co. 
6 Johns. 226, 250, 253, 5 Am. Dec. 222. See also British & F. M. Ins. 
Co. v. Sanday (1916) A. C. 650, 85 L. J. K. B. N. S. 550, 21 Com. Cas. 
154, 114 L. T. N. S. 521 (1916) W. N. 44, 32 Times L. R. 266, 60 Sol. 
Jo. 253. 

What we have said so far we hardly suppose to be denied. But if it 
be true that the master was not bound to deliver the gold in England 
at the cost of capture, it must follow that he was entitled to take reason- 
able precautions to avoid that result, and the question narrows itself 
to whether the joint judgment of the master and the owners in favor 
of return was wrong. It was the opinion very generally acted upon by 
German shipowners. The order from the Imperial Marine Office, if 
not a binding command, at least shows that if the master had remained 
upon his course one day longer, and had received the message, it would 
have been his duty as a prudent man to turn back. But if he had waited 
till then, there would have been a question whether his coal would hold 
out. Moreover, if he would have been required to turn back before 
delivering, it hardly could change his liability that he prophetically and 
rightly had anticipated the absolute requirement by twenty-four hours. 
We are wholly unable to accept the argument that although a ship- 
owner may give up his voyage to avoid capture after war is declared, he 
never is at liberty to anticipate war. In. this case the anticipation was 
correct, and the master is not to be put in the wrong by nice calculations 
that if all went well he might have delivered the gold and escaped cap- 
ture by the margin of a few hours. In our opinion the event shows that 
he acted as a prudent man. 

We agree with the counsel for the libellants that on July 27 neither 
party to the contract thought that it would not be performed. It was 
made in the usual form, and, as we gather, charged no unusual or ad- 
ditional sum because of an apprehension of war. It follows, in our 
opinion, that the document is to be construed in the same way that the 
same regular printed form would be construed if it had been issued 
when no apprehensions were felt. It embodied simply an ordinary 
bailment to a common carrier, subject to the implied exceptions which 
it would be extravagant to say were excluded because they were not 
written in. Business contracts must be construed with business sense, 
as they naturally would be understood by intelligent men of affairs. 
The case of The Styria, supra, although not strictly in point, tends in 
the direction of the principles that we adopt. 

Decree reversed. 

Mr. Justice Pirney and Mr. Justice CLARKE dissent, upon grounds 
expressed in the opinions delivered by Circuit Judges Dodge and Bing- 
ham in the circuit court of appeals, 238 Fed. 668. 
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SETTING OFF DEPOSITOR’S NOTE AGAINST 
DEPOSIT. 


Stockyards National Bank v. Presnall Supreme Court of Texas, April 26,1917. 194 S. W. Rep. 383. 


A bank may not set off a depositor’s unmatured note against his 
deposit, merely because he is a non-resident, there being no proof 
of his insolvency. 


Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Garnishment proceedings by P. A. Presnall and another against the 
Stockyards National Bank, garnishee. A judgment for defendant was 
reversed by the Court of Civil Appeals (151 S. W. 873), and defendant 
brings error. Affirmed. 

Wm. J. Berne, of Ft. Worth, for plaintiff in error. Slay, Simon & 
Wynn, of Ft. Worth, for defendants in error. 

Puituips, C. J. This was a garnishment suit by Presnall and Moss- 
ner against the plaintiff in error bank, after judgment obtained in another 
District Court against one Hugh Rogers. 

The contest in the present suit concerns a general deposit to Rogers’. 
credit in the bank when the garnishment was served. At the time of 
the service of the writ Rogers was indebted to the bank upon two notes, 
neither of which had matured. He was then a citizen of Oklahoma. 
No contention is made that he was insolvent. We decline to hold that 
the mere fact of his non-residence entitled the bank to offset the deposit 
against the unmatured notes and thus destroy the effect of the garnish- 
ment. Itisa primary rule that a debt must have matured to be available 
as a set-off. An exception is made where the debtor is insolvent. But 
this is upon the equitable ground that, otherwise, the debt cannot be 
collected. No such equitable consideration is presented by the mere 
non-residence of the debtor. We allow the seizure of the property of 
a non-resident by the extraordinary writ of attachment only upon 
affidavit that the debt sued upon will probably be lost unless the attach- 
ment issues, and permit no judgment appropriating his property in 
such a case until the debt has matured. If a bank may offset the de- 
posit of a non-resident against his unmatured note, such a depositor 
would never know when he could with safety draw against his deposit. 
The contract expressed by a note protects the maker against the demand 
for payment until its maturity. Non-residence has some disadvantages, 
but hardly that of itself absolving the other party from a contract. 
The deposit was subject to the garnishment. 

The judgment of the Court of Civil Appeals is affirmed. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §268. 
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EXECUTION OF MORTGAGE BY BANK PRESIDENT. 


Bank of Tallassee v. Jordan, Supreme Court of Alabama, April 5, 1917. 74 So. Rep. 936. 


A mortgage intended to be executed in the name of a bank was 
signed by the bank’s president as follows: ‘‘The Peoples Savings 
Bank of Tallassee, Ala. H. S. Holloway, Pres’t.”” It was held that 
the mortgage was binding on the bank and not on Holloway in- 
dividually. The fact that the latter did not sign “By H. S. Hollo- 
way as President,”” was immaterial. 

Appeal from Circuit Court, Elmore County; Leon McCord, Judge. 

Bill by Mrs. M. R. Jordan against the Bank of Tallassee and the 
People’s Savings Bank of Tallassee. Decree for plaintiff, and defend- 
ants appeal. Affirmed. 

Frank W. Lull, Wetumpka, and T. G. Hilyer, of Tallassee, for appel- 
lants. W. A. Jorday and Ball & Samford, all of Montgomery, for 
appellee. 

MAYFIELD, J. Appellee filed her bill to foreclose a mortgage executed 
by the People’s Savings Bank of Tallassee. Before the: bill was filed 
the property mortgaged was conveyed by the mortgagor bank to another 

‘ bank, the Bank of Tallassee, the grantee assuming liability to pay the 
debt of complainant secured by the mortgage. The principal secured 
by the mortgage was not to mature until June, 1917, but the mortgage 
contract contained many covenants on the part of the mortgagor, such 
as to keep the property insured for the benefit of the mortgagee as her 
interest might appear, to assess the mortgaged property for taxes, and 
pay the taxes, promptly, and to pay the interest on the principal debt 
in monthly installments. A breach of any of these conditions, or of 
some others with certain qualifications, not necessary to mention should 
at the election of the mortgagee mature the whole debt, and therefore 
warrant a foreclosure as for the principal and other charges and indebted- 
ness secured by the mortgage. 

The bill alleged a breach of conditions in the failure to properly insure 
the property in accordance with the covenants, and declared the whole 
of the indebtedness secured to be due and payable, and sought to have 
the mortgage foreclosed, making the assignee or grantee of the mort- 
gaged property a party to the bill. 

The defendants each demurred to the bill, assigning various grounds 
of demurrer. The demurrer being overruled, each defendant answered, 
admitting most all of the averments of the bill, except those averments 
alleging a breach of the covenants or conditions of the mortgage in such 
sort as to mature the entire indebtedness. These allegations were 
denied, and the answer also attempted to set up facts to show a waiver 
on the part of the mortgagee of the right to enforce such covenants or 
conditions of the mortgage. 

NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §143, 144. 
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A hearing was had on the bill, answer, and proof; and complainant 
was awarded the relief prayed, after a decree for an accounting to 
ascertain the amount of the mortgage debt due. From the decree re- 
spondents appeal, assigning various grounds. 

The bill was well drawn, and the breaches of the conditions and cove- 
nants of the mortgage were well alleged. The bill was not subject to 
any of the grounds of demurrer assigned or argued. The bill, together 
with its exhibits, showed that the mortgage was properly executed by 
the corporation. The instrument did not show on its face, as claimed, 
that it was executed by Holloway individually, but that it was 
executed by him as president of the corporation and bank. The 
mere fact that the name ‘“H. S. Holloway” was not preceded by the 
word “‘by”’ and followed by the phrase ‘‘as president’’ did not show that 
the mortgage was executed by Holloway individually. Courts do not 
look solely to the name of the corporation, nor to that of the officer or 
agent writing the name and his own, in determining whether a given 
instrument was executed by the corporation, or by the person signing 
his name or that of the corporation to such document, but look to the 
whole instrument, its body, its recitals, its other indicia of execution, as 
the acknowledgment, if such it has—as well as to the signatures to the 
instrument. The signatures or names affixed to an instrument do not 
always control in determining whether the instrument is that of the 
corporation indicated, or that of the person who signed the names. 
Neither do the words “‘by’”’ and “‘as”’ preceding or following the name of 
the corporation, or that of the individual or officer signing or writing 
such name, always control in determining by whom the given instru- 
ment is executed and who is bound thereby. 

Construing the mortgage in question, we have no hesitancy in saying 
that it was properly executed by the People’s Saving Bank of Tallassee, 
a corporation, the executing being done by or through its president, 
H. S. Holloway. 

The attesting clause, including the signatures and the acknowledg- 
ment, is as follows: 

“In witness whereof the said People’s Savings Bank has caused this 
instrument to be executed in its own name by H. S. Holloway, its presi- 
dent, under its corporate seal, this the 22d day of June, 1912. 

“The People’s Savings Bank of Tallassee, Ala., 
“Attest: “H. S. Holloway, President. 
“W. A. Jordan. 
“T. G. Hilyer. 
“The State of Alabama, Elmore County. 

“I, T. G. Hilyer, a notary public in and for said county and state, here- 
by certify that H. S. Holloway, as president of the People’s Savings 
Bank, a corporation, whose name is signed to the foregoing mortgage, 
and who is known to me, acknowledged before me on this day, that 
being informed of the contents of the mortgage, he, as such officer 
and with full authority, executed the same voluntarily, on the day the 
same bears date, for and as the act of said corporation. 

“Given under my hand this 22d day of June, A. D. 1912. 
T. G. Hilyer, Notary Public.” 
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The authorities cited by appellants to show that this was not the 
mortgage of the bank, but of Holloway, are not apt or in point. 

It thus appears to be so plain and certain that the instrument is the 
mortgage of the corporation and bank, and not that of Hol- 
loway, that it needs no citation of authority to support this holding. 
Moreover, when we come to the answer, it admits the execution as al- 
leged in the bill. 

We agree with the chancellor in. his finding that the allegations as to 
breaches were supported by the proof, and that complainant was en- 
titled to all the relief decreed; and we find no error of which the appel- 
lants can complain. 

None of the questions argued have been overlooked, but we deem it 
unnecessary to discuss those not specifically dealt with, or to cite au- 
thorities in support of the decree. 

Affirmed. 
















NEGLIGENCE IN COLLECTION OF DRAFT. 


American National Bank v. Bank of Bandon, United States Circuit Court of Appeals, March 19, 1917. 
240 Fed. Rep. 624. 













The plaintiff bank forwarded a draft payable to it to the defend- 
ant. The defendant notified the plaintiff that the draft had been 
accepted. As a matter of fact acceptance had been refused and the 
defendant did not protest or notify the plaintiff until 10 days 
thereafter. In the meantime a car of lumber which the plaintiff 
might have attached was shipped by the drawer. It was held that 
the defendant bank was liable. 

In error to the District Court of the United States for the Second 
Division of the Northern District of California; Wm. C. Van Fleet, 
Judge. 

Action by Bank of Bandon against the American National Bank. 
Judgment for the plaintiff, and defendant brings error. Affirmed. 

The Bank of Bandon, an Oregon bank, brought action against the 
American National Bank in San Francisco to recover $5,887.78 and 
interest arising out of failure of the American Bank to notify the Bandon 
Bank promptly of the refusal of the drawee of a draft that the draft was 
dishonored. After trial by jury, verdict and judgment went for the 
Bandon Bank, and the American Bank brought the case to this court. 

It appeared that before December 15, 1913, the American National 
Bank was the correspondent of the Bank of Bandon; that the Alfred 
Johnson Lumber Company, a customer of the Bandon Bank, was then 
engaged in shipping lumber between Bandon, Or., and San Francisco, 
Cal.; that on divers occasions before December 15, 1913, the lumber 
company referred to had drawn its draft in favor of the Bandon Bank 
on the Robert Dollar Company, a San Francisco corporation, against 
cargoes of lumber shipped from Bandon to San Francisco. The custom 
was for the Bandon Bank to forward such drafts to the American Na- 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §116, 118. 
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tional Bank for collection, and, upon receipt from the American Bank 
of the notice of acceptance of the drafts sent by the Bandon Bank, the 
Bandon Bank would pay out money thereon to the Johnson Lumber 
Company, and there was an understanding between the two banks to 
the effect that, if any draft forwarded by the Bandon Bank to the 
defendant for collection should be dishonored or refused payment in 
excess of $500, the San Francisco bank should immediately notify the 
Bandon Bank by telegraph. On December 15th, the Johnson Lumber 
Company made its draft upon the Robert Dollar Company of San 
Francisco for $6,000 at 60 days sight payable to the order of the Bank 
of Bandon, and on December 15, 1913, the lumber company delivered 
the draft to the Bandon Bank, and the Bandon Bank indorsed on the 
back of the draft as follows: “‘Pay to the order of the American National 
Bank, San Francisco, Cal. All prior indorsements guaranteed. Bank 
of Bandon, Bandon, Or. F. J. Fahy, Cashier.”” In accordance with the 
custom established between the two banks, the Bandon Bank forwarded 
the draft to the San Francisco bank, and on December 19, 1913, the 
San Francisco bank notified the Bandon Bank of the acceptance of the 
draft by the drawee, the Robert Dollar Company. In fact, however, 
the draft was not accepted, for on December 19th the draft was refused 
by the Robert Dollar Company; but the defendant bank did not notify 
the Bandon Bank of refusal of acceptance until December 29, 1913. 

It appeared that the defendant bank did not cause the draft to be 
protested until December 30th, and did not send any notice of protest or 
dishonor of the draft to the lumber company, the drawer, until notice 
of protest and dishonor was mailed to the lumber company, in 
Bandon, Or., on December 30, 1913, the notice being received at 
Bandon, January 3, 1914; that the Bandon Bank paid out to the lumber 
company $5,887.78 for its pay roll for labor employed to produce a 
certain cargo of lumber of the value of $12,000, and that before December 
29, 1913, and after the 19th of December, 1913, the cargo of lumber was 
shipped at Bandon to San Francisco; that, if the Bandon Bank had 
known that the draft had not been accepted, it could and would have 
brought suit against the lumber company for $5,887.78, and could and 
would have attached the cargo of lumber, but that, by reason of the 
advice of acceptance and for no other reason, the Bandon Bank failed 
to bring suit against the Johnson Lumber Company to recover, and did 
not attach the cargo of lumber. Shortly after December 29, 1913, 
the lumber company became insolvent. Before the receipt of notice of 
dishonor, the Bandon Bank had paid out the full amount involved in 
this controversy. 

It appeared, also, that the cargo of lumber shipped to San Francisco 
about December 29th was there sold by the Robert Dollar Company 
for about $12,000, which sum was applied by the Dollar Company on an 
indebtedness of over $100,000 due by the lumber company to the Dollar 
Company. When the draft was refused by the Robert Dollar Company 
and the American Bank notified the Bank of Bandon by telegram that 
the draft was not accepted, it advised the Bandon Bank that it would 
return the paper without protest. The Bandon Bank on December 
29th, by telegram, declined to accept the return of the draft, saying it 
had paid out on notice of acceptance of the 19th, and notice of dishonor 
came too late to enable it to protect itself. The next day, December 
30th, the attorney for the Bandon Bank telegraphed to the American 
Bank that the Bandon Bank had no lien on any shipment and asked for 
advice. On December 30th protest for nonacceptance was formally 
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made in San Francisco. There is evidence to show that the Bandon 


Bank had no knowledge of the heavy debt due by the lumber company 
to the Dollar Company. 


Edgar C. Chapman and William P. Hubbard, both of San Fran- 
cisco, Cal., for plaintiff in error. 

Mastick & Partridge and John S. Partridge, all of San Francisco, 
Cal., for defendant in error. 

Before GILBERT, Morrow, and Hunt, Circuit Judges. 

Hunt, Circuit Judge (after stating the facts as above). It goes 
without saying it that the American Bank in San Francisco was neg- 
ligent in notifying the Bandon Bank on December 19th that the Rob- 
ert Dollar Company, drawee of the draft, had accepted it, when the 
fact was that that company had on that same day refused to accept 
it, and in failing until December 29th to notify the Bandon Bank of 
the refusal of acceptance by the drawee. The president of the Ban- 
don Bank testified positively that when the draft was drawn he be- 
lieved the lumber company solvent, and that if he had known of the 
dishonor of the draft upon the drawee company he could and would 
have attached the cargo of lumber which was afterwards, about De- 
cember 24th, shipped to San Francisco. With this evidence in sup- 
port of the allegations of the complaint, evidence by the American 
Bank to show that as a fact the lumber company was heavily in debt 
to the drawee Dollar Company between December 15th and 29th could 
not take away liability of the American Bank for its double careless- 
ness; nor could any statement made on the trial by the officers of the 
Dollar Company as to what course that company would have taken if 
the American Bank had correctly notified the Bandon Bank and if 
perchance the cargo of lumber heretofore referred to had been at- 
tached or was about to be attached by the Bandon Bank. The material 
question is: What was the effect of the negligence of the American 
Bank upon the rights of the parties to the present action? The Amer- 
ican Bank contends that upon proof that upon January 14, 1914, the 
lumber company made a composition agreement for the benefit of its 
creditors, it was error in the District Court to reject evidence to show 
that on December 19th and until December 29th the lumber company 
was in fact insolvent, in that it then had no assets which the Bandon 
Bank could have seized and retained by attachment to satisfy its claim, 
and that therefore the Bank of Bandon would at that time have been 
in no better position to protect itself than it was after December 29th, 
and as a consequence that the negligence of the American Bank was 
not the direct and proximate cause of any loss sustained by the Ban- 
don Bank. We cannot sustain this reasoning. 

It may be that, if the Bank of Bandon had attached the lumber be- 
fore it was shipped to San Francisco, the Dollar Company would have 
forced the lumber company into bankruptcy, and it may be that, if 
it had done so, any advantage accruing to the Bnadon Bank by rea- 
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son of such attachment would have been lost. But the law of mer- 
cantile transactions will not permit such an hypothesis to be constructed 
by the drawee of the draft for the purpose of relieving the collecting 
bank of performing its legal duty of presentation and protest as re- 
quired by the statutes of the state in which the draft is to be paid. 
Sections 3155, 3224-3228, of the Civil Code of California. The ‘spe- 
cific facts here are that when the lumber company drew the draft, and 
the Bandon Bank put the amount of it, less a small sum, to the credit 
of the lumber company, the lumber company was carrying on its busi- 
ness and was in the good credit which it had theretofore enjoyed with 
the Bandon Bank, which was advised of presentation and acceptance 
and never knew at any time prior to December 29th that the drawee 
had in fact refused to accept the draft. The situation therefore was 
not one where the collecting agent was negligent merely in not duly 
presenting and then notifying the forwarding bank. The American 
Bank did duly present the draft and did promptly notify the Bandon 
Bank; but, as the notification sent was that the Dollar Company had 
accepted the draft, the Bandon Bank in its usual course was fully jus- 
tified in acting in accord with the advice of acceptance and paying out 
the amount of the draft upon the checks of the lumbercompany. Not 
only nondirection, but also misdirection, is attributable to the American 
Bank. The lumber company was a going business concern before the 
notice of dishonor was sent, and evidence that it was in fact without suf- 
ficient assets to pay its debts or even insolvent was no excuse for the 
neglect of the American Bank. This is so because the effect of the 
mistake and negligence of the American Bank was to mislead the 
Bandon Bank and to deprive it of right of opportunity to seek prompt 
recourse against the lumber company, whereby it might have obtained 
payment or security from the lumber company before the date when 
it was forced into involuntary bankruptcy. 

In Citizens’ National Bank v. Third National Bank, 19 Ind. App. 
69, 49 N. E. 171, the Appellate Court of Indiana considered the ques- 
tion whether mere insolvency of the drawer of a draft is a sufficient 
answer to show that the indorsee of such drawer would not be dam- 
aged by the negligence of its collecting agent in not duly presenting 
and giving notice. The court held that although the drawer by rea- 
son of want of funds and want of right to draw remains liable on in- 
dorsement without presentment, demand, or notice, and the indorsee’s 
right of recourse still exists, there was still a liability of the negligent 
collection agent, because by neglecting to present for acceptance and giv- 
ing notice, the collecting agent has deprived the indorsee of the prompt 
notice which would or might have enabled him to have prompt recourse 
on the indorser, thus giving him an opportunity or chance to have ob- 
tained payment or security from his immediate indorser before such 
indorser’s failure, assignment, or bankruptcy. The court said: 

“The law does not permit the collecting agent to decide in advance 
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that, because the drawer may have in fact been insolvent, therefore the 
indorsee, from pursuit of his rights of recourse, would not have availed. 
If the collecting agent fails to give his principal and indorsee the benefit 
of such choice, he is liable.” 

These views sufficiently cover the points involved in the errors as- 
signed. 

We find no prejudicial error, and the judgment is affirmed. 


QUALIFIED ACCEPTANCE DISCHARGES DRAWER. 


Lewis Hubbard & Co. v. Morton, Supreme Court of Appeals of West Virginia, April 3, 1917. 92 
S. E. Rep. 252. 


A qualified acceptance of a bill of exchange discharges the drawer 
and indorsers. The following is a qualified acceptance: ‘‘This 
order will be paid whenever the lumber is inspected and placed to 
the credit of J. J. Morton & Co.” 


Error to Circuit Court, Clay County. 

Action by Lewis Hubbard & Co., against J. J. Morton and others. 
Judgment for defendants, and plaintiff brings error. Affirmed. 

B. C. Eakle, of Clay, for plaintiff in error. S. W. Bryant, of Clay, for 
defendants in error. 

Wit.iams, J. This writ of error was awarded to a judgment for de- 
fendants, rendered by the circuit court of Clay county in an action 


therein tried on an appeal from the judgment of a justice. 
Being indebted to Lewis Hubbard & Co., a corporation, defendants 
gave it the following order: 


“West Virginia Timber Co., Charleston, W. Va.: $165.49. Please pay 
to the order of Lewis Hubbard & Co. one hundred sixty-five and 49/100 
dollars and charge to our acct. J. J. Morton & Co., by J. J. Morton.” 


The West. Virginia Timber Company conditionally accepted the order 
as follows: 


‘This order will be paid whenever the lumber is inspected and placed 
to the credit of J. J. Morton & Co. West Virginia Timber Co., G. E. 
Breece, President.” 

Neither the order nor the acceptance is dated, nor is any time of pay- 
ment specified. But the absence of a date and failure to state time when 
payable do not render the order invalid. An instrument in which no 
time for payment is expressed is payable on demand. Section 7, c. 98A, 
Barnes’ Code; 1 Daniel, Neg. Inst., § 88; 3 R. C. L. 920. An instrument 
not dated will be considered to be dated as of the time it was issued. 
Sections 4 and 17, c. 988A, Code (secs. 4175, 4188), and 1 Dan. Neg. Inst. 
§ 83. 

The contention that the paper is not a bill of exchange cannot be sus- 
tained. It fills the description of such instrument in every material 
respect. Section 126, c. 98A, Code (sec. 4297), defines a “bill of ex- 
change”’ to be: 

NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §8. 
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“An unconditional order in writing addressed by one person to another, 
signed by the person giving it, requiring the person to whom it is ad- 
dressed to pay on demand, or at a fixed, determinable future time, a sum 
certain in money to order or to bearer.” 

This definition is but declaratory of the law merchant. 1 Dan. Neg. 
Inst., § 35. . 

“A ‘bill of exchange’ is defined as an open letter of request from and 
order by one person on another, to pay a sum of money therein men- 
tioned to a third person at a specified time absolutely and at all events.” 
3R.C. L. 830. 

We have already seen that the absence of a date or time of payment is 
not material. 

The uniform negotiable instruments statute makes little alteration in 
the law of this state as it was understood to be at the time of the passage 
of the act, and in nearly all respects it is only declaratory of the general 
law merchant; and it is not necessary to a decision of this case to deter- 
mine whether or not any discrepancy in fact exists between the general 
law and the statute, and, if any exists, to what extent, because the 
statute controls our decision here in any event. It became effective on 
the 1st of January, 1908, and the order to Lewis Hubbard & Co., or bill 
of exchange, was not issued until some months thereafter. This appears 
from the testimony of W. D. Guyer, a witness for plaintiff, who says the 
order was received on August 26, 1908. Moreover, it appears that the 
order was given in payment of a note which defendants had previously 
executed to Lewis Hubbard & Co., bearing date on the 16th day of May, 
1908, payable in 60 days from its date. These are undisputed facts 
showing the order must have been issued on or about the 26th of August, 
1908. 

On the 19th of January, 1907, the defendants J. J. and L. L. Morton, 
partners, had, by written contract sold to the West Virginia Timber 
Company all the lumber of certain descriptions then on their millyards 
at Greendale, estimated to be about 150,000 feet, and all the lumber of 
the same descriptions that they would saw at the same place, likewise 
estimated to be about 150,000 feet, at prices ranging from $12.50 to $36 
per thousand feet, according to kinds and grades. The timber company 
was to inspect it, according to the rules of the National Hardwood Lum- 
ber Association, when it was in shipping condition, and such inspection 
was to be the basis of settlement between them. The timber company 
was then to execute its acceptance, due in four months, for 75 per centum 
of the value of the lumber inspected, and the other 25 per centum was 
to be paid when the lumber should be delivered at the railroad. De- 
fendants were to make delivery at the railroad, and were to begin as 
soon as the country roads were in condition for hauling, and to complete 
delivery by the Ist of August, 1907, including the lumber not then manu- 
factured. 

The West Virginia Timber Company never paid the order, and this 
action against the drawers is predicated upon their implied promise to 
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pay it if the drawee did not. Defendants were not notified of the condi- 
tional acceptance of the order, nor of its nonpayment, until this action 
was instituted in the justice’s court, more than seven years after ac- 
ceptance, and claim they delivered more than enough lumber, at the 
agreed prices, to cover the amount of the order and money, admittedly 
advanced to them on estimates by the timber company, which was 
$2,250. They claim a balance due them of $18.02, after debiting their 
account with the amount of the order. This contention is supported 
by their testimony. On the other hand, plaintiff’s witnesses testified 
that the lumber delivered to the timber company lacked $100.80 of cover- 
ing the money actually advanced by it to defendants. The conflict in 
testimony is wholly in respect to the amount of the timber inspected and 
delivered, not as to the amount of money actually paid. But in our 
view of the case it does not turn upon this conflicting evidence. The 
acceptance being qualified, the drawers were entitled to reasonable 
notice thereof, and there is no pretense that they were ever notified, nor 
that they ever either expressly or impliedly authorized such acceptance, 
or thereafter assented to it. They knew nothing of it, and, after the lapse 
of a reasonable timé after the bill was issued, were justified in assuming it 
had been paid. There had been no settlement of the lumber account 
between defendants and the West Virginia Timber Company, and their 
lumber dealings were such as justified defendants in believing there was 
enough due them to pay the order. They were therefore entitled to 
notice, within a reasonable time, of the qualified acceptance, and plain- 
tiff’s failure to give them such notice discharged them from liability. 
The relation of acceptor and drawer is that of principal and surety, or 
of maker and indorser of a negotiable note. After acceptance, the 
drawer is not primarily liable, and the drawee, or holder, of such paper 
is bound to exercise reasonable diligence to collect from the acceptor, 
on pain of losing his remedy against the drawer. The drawee had a right 
to treat the qualified acceptance as a dishonor. It did not do so, and left 
the bill in the possession of the acceptor after acceptance, together with 
the note, marked paid, for the discharge of which the bill had been issued, 
and apparently forgot all about the transaction, until shortly before the 
institution of this suit a discrepancy was discovered in the accounts 
between the drawee and acceptor. This discrepancy was caused by the 
acceptor’s failing to debit its account with the order, whereas the drawee 
had charged it with it. In endeavoring to ascertain the cause of the 
discrepancy, the West Virginia Timber Company discovered the order 
and the note, filed away among its papers, where, apparently, it had 
slumbered for nearly eight years. Under the facts and circumstances, 
disclosed by undisputed testimony, plaintiff was guilty of such negligence 
as discharges the drawers from liability. This conclusion is abundantly 
supported by the authorities generally, but we need not cite them as the 
negotiable instruments statute itself determines the question. Section 
142 of that statute (sec. 4313) provides: 
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“Where a qualified acceptance is taken, the drawer and indorsers are 
discharged from liability on the bill, unless they have expressly or im- 
pliedly authorized the holder to take a qualified acceptance, or subse- 
quently assent thereto.” 


Having failed to give defendants notice of the qualified acceptance, 
plaintiff has lost its right of recourse on the drawers. Its position is not 
different from what it would have been if the bill had been dishonored 
and defendants had received no notice of the dishonor. 

The court should have given the peremptory instruction asked for by 
defendants, and therefore the judgment in their favor is affirmed. 


LIABILITY OF DRAWEE BANK ON CHECK 
OBTAINED BY FRAUD. 


Guaranty State Bank & Trust Company v. Lively, Supreme Court of Texas, May 9, 1917. 194 S. 
W. Rep. 937. 


A person represented to the plaintiff that he was the agent of one 
Crawford, a real estate owner, and secured a loan from the plaintiff 
in the form of a check on the defendant bank payable to Crawford. 
There was in fact no such person as Crawford. The imposter 
indorsed Crawford’s name on the check and collected it. It was 
held that this constituted a forged indorsement .and that the de- 
fendant bank was liable for the amount to the plaintiff. 

Error to Court of Civil Appeals, Fourth Supreme Judicial District. 

Suit by H. Y. Lively against the American Exchange National Bank 
of Dallas, which impleaded the Guaranty State Bank & Trust Company 
and another. Judgment for plaintiff against first-named defendant, and 
judgment over against impleaded defendants was affirmed (149 S. W. 211) 
and the latter defendants bring error. Affirmed. 

Leake, Henry & Robertson, of Dallas, for plaintiffs in error. J. L. 
Goggans and D. A. Eldridge, both of Dallas, for defendants in error. 

YantTis, J. This suit was instituted in the district court of Dallas 
county, Tex., by H. Y. Lively against the American Exchange National 
Bank of Dallas. 

Lively, who is defendant in error here, and who was plaintiff in the 
district court, alleged that on or about October 20, 1909, he was a deposi- 
tor in the American Exchange National Bank of Dallas, having on deposit 
more than $1,500; that on or about the 10th day of December he demand- 
ed of the State Bank & Trust Company that it repay to him the sum of 
$1,500, which it had without authority charged against his account upon 
a check which he had executed payable to the order of E. Crawford for 
said amount, which said bank had paid without authority, in that the 
said E. Crawford, the payee in the check, had never indorsed the same 
or authorized any one to indorse the same for him, and that said bank 
had not paid out the said sum of $1,500 as directed by him by his said 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §199. 
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check, and it had no right to debit his account with said money so wrong- 
fully paid out, but it was its duty, as it had agreed when he made the 
deposit, to pay him said sum of money in such sums as plaintiff might 
direct from time to time, and that he had made demand for it to pay him 
said $1,500, which it had refused to do. 

The Exchange National Bank answered with a general demurrer, a 
general denial, and with a special answer, to the effect that it had not paid 
the said Crawford check of $1,500 to Crawford, but said check was paid 
by it to the Guaranty State Bank & Trust Company, and charged by it to 
the account of said Lively, and that when the Crawford check was paid 
by it to the Guaranty State Bank & Trust Company the latter and one 
S. J. MeFarland had indorsed the check and guaranteed to the exchange 
National Bank the validity of all prior indorsements, and that if judg- 
ment should be rendered against it in favor of said Lively, it should be 
awarded a judgment against the said Guaranty State Bank & Trust 
Company and S. J. McFarland for a like amount. It caused said parties 
to be served with citation and to answer its cross-bill against them. 

The Guaranty State Bank & Trust Company and S. J. McFarland 
appeared and answered by special exceptions, a general demurrer, a 
general denial, and a special answer, which was to the effect that the said 
check payable to E. Crawford and executed by said Lively was procured 
from said Lively’s agent by one Joseph Weil, who represented himself 
to be the agent of E. Crawford, who was the payee in the check; that 
the said Joseph Weil claimed to be representing E. Crawford, and secured 
the check payable to E. Crawford by certain false and fraudulent repre- 
sentations; that in fact E. Crawford was a fictitious person, and did 
not exist; that the said Lively failed to make any inquiry or investiga- 
tion to ascertain whether said Weil was in fact the agent of E. Crawford 
or whether said Crawford had an actual existence; and that the said Live- 
ly, by reason of his negligence in failing to ascertain that E. Crawford 
was a fictitious person, and that the statements Weil had made were false 
and fradulent, is estopped to complain of the cashing of said check by 
other persons in good faith on the indorsement of the said E. Crawford 
made on said check by the said Joseph Weil. 

The case was tried by a jury in the district court of Dallas county. A 
verdict was rendered in favor of said Lively for the sum of $1,500, with 6 
per cent. interest thereon, and in favor of the American Exchange Na- 
tional Bank of Dallas against the Guaranty State Bank & Trust Company 
and S. J. McFarland for a like amount. 

The court charged the jury that if they believed from the evidence 
that said Lively was negligent in issuing said check, and that said 
negligence was the proximate cause of the loss of the money in contro- 
versy, to find for the defendants; that if they believed from the evidence 
that the defendants were also guilty of negligence in the payment of 
said check, to return a verdict for the defendants; that if they failed to 
find that either party was guilty of negligence in the transaction to return 
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a verdict for the defendants; that if they found that both parties were 
guilty of negligence, but should find that the negligence of the defendants 
was the proximate cause ot the loss of the money, then to return a verdict 
for the plaintiff, Lively; that if they should find that both parties were 
guilty of negligence, but that the negligence of the plaintiff was the proxi- 
mate cause of the loss of the money, then to find a verdict for the de- 
fendants. 

Necessarily the verdict of the jury implies a finding in favor of said 
Lively, the plaintiff in the district court, against the defendants, on the 
question of negligence and its proximate result. 

The American Exchange National Bank appealed from the judgment 
of the district court, but did not apply to this court for a writ of error. 
Appeal was also taken to the Court of Civil Appeals by the Guaranty 
State Bank & Trust Company and S. J. McFarland. The case was de- 
cided by the Fourth Court of Civil Appeals, where the judgment of the 
district court was affirmed. (Civ. App.) 149S. W. 211. A writ of error 
was granted by this court on the petition of the plaintiffs in error. 

The identical questions presented have not previously been before 
this court; and we have given careful consideration to the able arguments 
of counsel, and have made a careful examination of the authorities to 
which we have been referred, and we have reached the conclusion that 
the trial court did not err in refusing to give the plaintiff in error’s 
second special requested charge, which was to the effect that if the 
jury should believe that it was the intention of H. F. Lively when he 
drew the check in question that it should be paid when the same had been 
indorsed with the same signature of E. Crawford which appeared on the 
land notes transferred to H. Y. Lively in the deal between H. F. Lively 
and Joseph Weil, and that said check had in fact been indorsed by the 
same signature, to return a verdict for the defendants, the Guaranty 
State Bank & Trust Company and S. J. McFarland. The undisputed 
evidence shows that E. Crawford had no real existence, but that Lively 
made the check in question payable to him, believing that he was a real 
person, which he was represented to be by Joseph Weil, who it appears by 
the undisputed evidence was a swindler in this transaction, and the evi- 
dence indicates that it finally became known that he had engaged in 
many such swindling schemes. Lively, who gave the check, testified 
that he did not intend it to be paid to anybody except to E. Crawford in 
person, or upon his indorsement. 

Joseph Weil secured the check in this manner: He represented to H. F. 
Lively, who was the agent of the plaintiff in error, that one E. Crawford 
was a cotton buyer, and lived in Dallas; that he was representing Craw- 
ford for the purpose of securing a loan in Crawford’s behalf. He pre- 
sented a note signed by Crawford for $1,500, and offered as collateral 
security three vendor’s lien notes, with an abstract of title. Lively 
examined the abstract, which showed to be good, accepted the Crawford 
note for $1,500, and the three vendor’s lien notes as collateral security, 
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and gave the check in question payable to E. Crawford and delivered it to 
Weil. Weil did not take it to the Exchange National Bank, but took 
it to the Guaranty State Bank & Trust Company, and there represented 
that E. Crawford was a cotton buyer, living in Dallas, and placed the 
check in said bank to the credit of said E. Crawford. Soon afterwards 
he secured the money from the Guaranty State Bank & Trust Company 
on the checks of E. Crawford. Said checks, of course, were signed by 
himself, and not by E. Crawford, as was the indorsement on the check 
which was given by Lively. The note and the three collateral notes which 
Weil gave to Lively were not signed by any person named “E. Crawford,” 
but the name of “E. Crawford” was in fact signed by said Joseph Weil. 
None of these facts were known to Lively or to either of the banks at 
the time of the transaction. 

We think that if it was the intention of Lively, when he gave the check 
payable to E. Crawford for the American Exchange National Bank, to 
pay it when it had been indorsed by the same signature as was upon the 
note signed ‘‘Crawford,” and the collateral notes signed “Crawford,” but 
which intention was denied by Lively, still this intention could not act 
as an estoppel against Lively and in favor of the Guaranty State Bank & 
Trust Company and McFarland unless it had misled them and induced 
them to part with their money in its payment to the wrong person. It 
did not so mislead them, because there is no evidence that they had any 
knowledge of the existence of such intention on the part of Lively. There 
is no evidence in the record showing that the bank which paid the check 
was in any manner influenced by such intention, or that it had any kind 
of knowledge of such intention on the part of Lively. Neither is there 
any evidence that the bank which paid the check used any diligence or 
did anything to ascertain if the indorsement on the check was Crawford’s 
real indorsement, or to ascertain if Crawford had a real existence except 
to rely upon the statement made to it by Joseph Weil. 

A check made payable to a fictitious person with the knowledge of the 
maker is payable to bearer, and a bank which paid the check would be 
protected in its payment to any one presenting it. But a check which 
is made payable to a fictitious person without the knowledge of the 
maker is not payable to bearer, and it is the duty of the bank before 
paying it to ascertain the existence and the identity of the payee, and, 
failing to do so, to refuse its payment. 

The case of Armstrong v. National Bank, by the Supreme Court of 
Ohio, 46 Ohio St. 512, 22 N. E. 866, 6 L. R. A. 625, 15 Am. St. Rep. 655, 
involves facts almost identical with the facts involved in this case. 

To the same effect is the holding of the Court df Appeals of the state 
of New York in the case of William D. Shipman et al. v. Bank of the State 
of New York, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 22 Am. St. 
Rep. 821. There are numerous authorities to the same effect. 

We believe that upon reason and principle the doctrine announced 
in this line of cases is sound, and we think the special charge should not 
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have been given, and that the trial court did not commit error in refusing 
to give the charge. 

We have examined the other questions presented, and believe they, too, 
are without merit, and should be overruled. 

The judgment of the Court of Civil Appeals and the judgment of the 
district court should be, in all things, affirmed; and it is so ordered. 


NEGOTIABILITY. 


Bank of Whitehouse v. White, Supreme Court of Tennessee, January 27,1917. 191 S. W. Rep. 332. 


The negotiability of a note is not affected by the following clause: 
‘“‘We authorize the holder thereof to extend the payment of the same, 
or any part thereof, without impairing our joint and several liabili- 
ties, and the sureties agree to waive notice of any extension of time.” 


Appeal from Chancery Court, Sumner County; J. W. Stout, Chan- 
cellor. 

Suit by the Bank of Whitehouse against M. H. White. Judgment for 
defendant, and plaintiff appeals. Reversed. 

A. E. & J. E. Garner, True & Dorsey, and S. A. Van Ness, all of Spring- 
field, for appellant. J. W. Murray, of Gallatin, and Wm. A. Guild and 
F. M. Bass, both of Nashville, for appellee. 

Wi.uiams, J. Is the negotiability of a note destroyed by a provision 
on the part of the obligors that: 


“‘We authorize the holder thereof to extend the payment of the same, 
or any part thereof, without impairing our joint and several liabilities, 
and the sureties agree to waive notice of any extension of time.” 


The contention in behalf of the appellant is based upon section 1, 
subsec. 3, of the Negotiable Instruments Act, 1899, c. 94: 


“An instrument, to be negotiable, must conform to the following 
requirements: 

“* * * (3) Must be payable on demand, or at a fixed or deter- 
minable future time.” 


We construe the clause in the note, quoted above, to relate and to give 
assent to extensions that may be granted at or after maturity, the date of 
which is set forth with certainty in the note; or to an extension which, 
if made prior to maturity, has operative effect as from the time when the 
note falls due according to tenor; and we are of opinion that when so 
construed the clause should not render the note nonnegotiable, whether 
we view the question from the standpoint of principle, precedent, or 
policy. 

Principle: As already observed, the note as executed is stipulated to 
mature on a date fixed and certain. The provision for extension does not 
put it in the power of the holder to extend the note without the concur- 
rence of the maker, and the latter may not force an extension on the hold- 
er. When they concur, a new date of maturity is fixed, and one no less 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §299. 
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certain than the original date. The sureties merely assent in advance 
thereto and bind themselves to waive the right of defense that might 
otherwise accrue; or to be bound by the supplemental contract which 
fixes the later maturity date. There is no agreement embodied in the 
note operating to bind the holder to extend. There is incorporated no 
promise to do anything that would, of its force, affect the unconditional 
promise to pay on the date named in instrument. There is nothing in the 
note that looks towards an indefinite extension of time of payment. 

Precedent: Cases that pass on this question may be found collated in 
8 Corp. Juris, 140, and in notes to First Nat. Bank v. Buttery, 17 Ann. 
Cas. 55 and 16 L. R. A. (N. S.) 878; Longmont Nat. Bank v. Loukonen, 
Ann. Cas. 1914B, 210; Anniston Loan, etc., Co. v. Stickney, 31 L. R. A. 
234; Rossville State Bank v. Heslet, 33 L. R. A. (N. S.) 738; State Bank 
of Halstad v. Bilstad, 49 L. R. A. (N. S.) 132. The cases which have 
appeared since the preparation of the last of these notes demonstrate 
that the above is fast becoming the settled construction of the Nego- 
tiable Instruments Act. First Nat. Bank v. Stover (N. M.) 155 Pac. 905, 
L. R. A. 1916D, 1280; First Nat. Bank v. Baldwin (Neb.) 158 N. W. 371; 
City Nat. Bank v. Kelly (Okl.) 151 Pac. 1172; Davis v. McColl, 179 Mo. 
App. 198, 166 S. W. 1113. 

Policy: Such a provision for extension not infrequently operates to the 
advantage of a surety in permitting the holder, at his option, safely to 
give grace to the maker on the latter’s application; when otherwise, 
pressure for payment might come inconveniently upon both maker and 
surety. It is common practice to embody such a provision in notes; the 
clause tends to give currency to the note, and the policy of the law should 
be in furtherance of the negotiability of such widely used instruments 
when they fairly fall within the spirit of the provisions of the uniform act. 
White v. Hatcher, 135 Tenn. 609, 188 S. W. 61; Pemiscot County Bank 
v. Bank, 132 Tenn. 152, 177 S. W. 74. 


NOTE GIVEN TO ENABLE BANK TO CONCEAL 
FINANCIAL CONDITION. 


Yates Center National Bank v. Lauber, United States District Cdurt, 240 Fed. Rep. 237. 


A note was given by the defendant to the plaintiff bank, in 
exchange for worthless notes held by the bank, to enable the bank 
to conceal its true financial condition. It was agreed that the de- 
fendant’s note might be discharged by the return of the worthless 
notes. It was held that the defendant’s note was unenforceable in 
the hands of the bank. 


At Law. Action by the Yates Center National Bank against W. H. 
Lauber. Judgment for defendant. 
Altes H. Campbell, of Iola, Kan., for plaintiff. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §§297, 323. 
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National Bank, a national banking association, now insolvent and in 
the hands of a receiver, to recover the contents of a promissory note 
made by defendant to the bank in amount of $5,300. 

From the evidence it is seen no consideration moved from the bank 
to defendant for the making of the note in controversy. On the con- 
trary, it clearly appears there were in the bank certain worthless notes 
made by one W. G. Toedman and his wife; that said notes were turned 
over to defendant in pursuance of the following agreement: 


“Yates Center, Kansas, October 4, 1913 
“It is hereby agreed by the Yates Center National Bank of Yates 
Center, Kansas, that notes of W. G. Toedman and Pauline Toedman, 
his wife, amounting to five thousand three hundred dollars ($5,300)are 
to be accepted as in full payment of the note of W. H. Lauber for five 
thousand three hundred dollars ($5,300), dated October 1, 1913, due 
November 1, 1913, and that the Yates Center National Bank is to have no 
recourse against the said W. H. Lauber in payment of his said note 
except of W. G. Toedman and Pauline Toedman above mentioned,said 
notes being described as follows: No. 4420, dated Aug. 12, 1913,$800, 
due Nov. 11, 1913. No. 44684, dated Sept. 5, 1913, due Dec. 4, 1913, 
No. 44685, dated Sept. 9, 1913, $1,000, due Dec. 8, 1913. No. 44788, 
dated Sept. 5, 1913, $1,500, due Dec. 4, 1913. Total $5,300. The 
Yates Center National Bank, Yates Center Kansas, by C. G. Ricker, 
President.” 


The purpose of the transaction was to assist the president and gen- 
eral managing officer of the bank by concealing its true financial con- 
dition. While the arrangement was at the earnest solicitation of the 
bank, yet it is beyond the credulity of man to believe all parties con- 
nected therewith were not aware of its actual purpose, for the natural, 
necessary, and inevitable result of such a scheme as these writings por- 
tray was to accomplish the very result desired by Ricker as president 
and managing officer of the bank. 

It follows, however much of reluctance one may have in permitting 
the maker of the note in controversy to escape payment yet the illegal- 
ity of the entire matter so clearly appears as to prevent a court of jus- 
tice from affording any relief based thereon. In this regard the case 
is on a par with Cutler, Receiver, v. Fry (D. C.) 240 Fed. 238, this day 
determined. 

It follows judgment must go for the defendant. 

It is so ordered. 


NOTE GIVEN FOR PURPOSE OF DECEIVING BANK 
EXAMINER. 


Mars National Bank v. Hughes, Supreme Court of Pennsylvania, January 8,1917. 100 Atl. Rep. 542. 


A bank may recover on a note where the maker’s only defense is 
that he gave the note to enable the bank to deceive the United 
States examiners. 


Appeal from Court of Common Pleas, Alleghany County. 
Assumpsit on a note by the Mars National Bank against Benjamin 
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W. Hughes. Verdict and judgment for plaintiff, and defendant appeals. 
Affirmed. 

The facts appear in the following opinion by Shafer, J., in the court 
of common pleas: 


A judgment entered against defendant in favor of plaintiff, on a note 
containing warrant of attorney, dated June 21, 1912, for $6,000, was 
opened and the defendant allowed to defend. The defense set up by 
the affidavit of defense is substantially that the cashier of the bank in 
1909 solicited the defendant to give a note to the bank for $6,000, and 
the bank would secure him by giving him certain mortgages which they 
held of one Joseph S. Clarke, and that the reason for this was that the 
bank could not legally hold mortgages as part of its assets, and that 
afterwards he assigned these mortgages to the bank in payment of the 
note or a renewal of it, and that thereafter defendant made the note now 
in suit, which he says he was persuaded to make, by the cashier, for the 
same purpose of enabling the bank to show a note instead of mortgages 
when its affairs should be examined. 

The plaintiff's case was made out by putting the note in evidence. 
The only witness on the part of defendant was himself, and his testimony 
was substantially the same as his affidavit of defense. On the part 
of the plaintiff it was testified that no such arrangement was made with 
defendant, but that he did what he did as an accommodation to Clark. 
A verdict was directed for the plaintiff on two grounds: (1) Because the 
evidence offered to show that the note of June 21, 1912, was not an obli- 
gation for money such as it purported to be, and to reform it, was only 
that of one witness without any corroboration; and (2) because in the 
opinion of the court the defendant could not be heard to say that a note 
which he had voluntarily given, according to his own account, for the 
purpose of enabling the bank to deceive the bank examiners of the United 
States was not what it purported to be. Upon an examination of the 
case we are convinced that each of these reasons for directing a verdict 
for the plaintiff was a valid one, and the motion for a new trial is there- 
fore refused. 


Verdict for plaintiff for $7,770 and judgment thereon. Defendant 
appealed. 

Argued before Brown, C. J., and MEstTREzaT, PoTTER, MOSCHZISKER, 
and WALLING, JJ. 

W. G. Crawford, of Pittsburgh, for appellant. W. W. Stoner and O. 
R. & C. M. Cooke, all of Pittsburgh, for appellee. 

Per Curiam. The judgment in this case is affirmed on the opinion 
of the learned president judge of the court below overruling defendant's 
motion for a new trial. 


INDORSER OF NON-NEGOTIABLE NOTE NOT 
ENTITLED TO NOTICE OF DISHONOR 


Newland v. Moore, Supreme Court of North Carolina, May 16,1917. 92S. E. Rep. 367. 


A note not payable to order or bearer is not negotiable. The 
indorser of such an instrument is not entitled to notice of dishonor. 


Appeal from Superior Court, Caldwell County; Cartee, Judge. 
Action by W. C. Newland and another, administrators, against W. C. 
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George R. Stephenson, Of Yates Center, Kan., and F. J. Oyler, of 
Iola, Kan., for defendant. 

Potiock, District Judge. This is an action by the Yates Center 
Moore, Jr.,andothers. From a judgment for plaintiffs against him alone, 
the named defendant appeals. No error. 

This is an action on a note for $1,000 payable to D. M. Puett. The 
plaintiff alleged the death of D. M. Puett and the qualification of the 
plaintiffs as his administrators, the execution of the note by the defend- 
ant F. P. Moore, as a maker, and by the defendants W. C. Moore and 
W. C. Moore, Jr., as indorsers. 

The defendant W. C. Moore, Jr., against whom alone the action was 
tried, the other defendants having been discharged in bankruptcy, ad- 
mitted the execution of the note and his indorsement, the death of Puett 
and the qualification of the plaintiffs as administrators, and the only 
defense set up is that no notice of the nonpayment and dishonor of the 
note was given to him. 

At the conclusion of the evidence the defendant moved for judgment 
of nonsuit which was refused, and defendant excepted. His honor 
instructed the jury to answer the issue in favor of the plaintiffs if they 
believed the evidence. There was a verdict and judgment in favor of 
the plaintiffs, and the defendant appealed. 

Squires & Whisnant, of Lenoir, and Thomas H. Calvert, of Raleigh, 
for appellant. M. N. Harshaw and Edmund Jones, both of Lenoir, 
for appellees. 

Per Curiam. If the ownership of the note had been put in issue, it 
may be that the defendant would have ground of complaint as to the 
peremptory instruction given to the jury, but no issue of this character 
is raised by the pleadings, and the defendant relies on the failure to give 
him notice, as indorser, of the dishonor of the note. 

The note is nonnegotiable, because not payable to order or bearer, and, 
being nonnegotiable, the defendant was not entitled to notice. Johnson 
v. Lassiter, 155 N. C. 50, 71 S. E. 23; 8 C. J. 635; 3 R. C. L. 1220. 

No error. 


ll or 


WRONGFUL INDORSEMENT BY CLERK OF PAYEE. 


Standard Steam Specialty Co. v. Corn Exchange Bank, Court of Appeals of New York, April 24, 1917. 
116 N. E. Rep. 386. 


The plaintiff's stenographer was authorized to indorse checks, 
payable to the plaintiff, for deposit, by means of a rubber stamp. 
She indorsed certain checks in her own handwriting, collected them 
and kept the proceeds. The checks were collected through the 
defendant bank. It was held that the defendant was liable to the 
plaintiff. 


Appeai from Supreme Court, Appellate Division, First Department. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §203. 
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Action by the Standard Steam Specialty Company against the Corn 
Exchange Bank. Plaintiff appeals from judgment of the Appellate Di- 
vision, First Department (163 App. Div. 496, 148 N. Y. Supp. 549), 
reversing determination of Appellate Term, which reversed judgment of 
Municipal Court dismissing complaint and directing judgment for plain- 
tiff. Judgment of Appellate Division reversed, and determination of 
Appellate Term affirmed. 

Henry M. Stevenson, of New York City, for aetna John J. 
Halpin, of New York City, for respondent. 

Pounp, J. This is an action brought to recover the amount of eleven 
checks, aggregating $329.79, drawn to plaintiff’s order by several of its 
customers on their banks. The checks were deposited in the defendant 
bank in the regular course of business under these circumstances: 
Plaintiff kept its bank account in the Greenwich Bank. It had provided 
its stenographer, Harriet Cohen, with a rubber stamp with which to 
indorse checks for deposit as follows: “Pay to the order of the Greenwich 
Bank. The Standard Specialty Co.” Her authority to indorse was 
limited strictly to the use of this stamp, to be followed by the words in 
her handwriting, “Percy H. Pinder, Treasurer,”” but she indorsed these 
checks wholly in her own handwriting with the words, “Standard Steam 
Specialty Company, Percy H. Pinder, Treasurer,” and also indorsed her 
own name thereon. The checks were then cashed for her, nine by one 
business man and two by another, who respectively deposited them to 
their credit in the defendant bank, which collected them and paid out 
the proceeds to such depositors in the regular course of business. Harriet 
Cohen converted the money she thus obtained to her own use. The 
good faith of the defendant and of its depositors is conceded, and it is 
not claimed that plaintiff was negligent. 

The plaintiff contends that the indorsement on the checks was a forgery 
that no title can pass through a forged indorsement, and that the de- 
fendant cannot retain the money. Neg. Inst. Law, §42; Schmidt v. 
Garfield Nat. Bank, 64 Hun. 298,19 N. Y. Supp. 252; Id., 138 N.Y. 631, 
33 N. E. 1084; Citizens’ Nat. Bank of Davenport v. Importers’ & Traders’ 
Bank of N. Y., 119 N. Y. 195, 23 N. E. 540; Oriental Bank v. Gallo, 
112 App. Div. 360, 98 N. Y. Supp. 561; Id., 188 N. Y. 610, 81 N. E. 
1170; Seaboard Nat. Bank v. Bank of America, 193 N. Y. 26, 85 N. E. 
829, 22 L.R. A. (N.S.) 499. The defendant, conceding that if the point 
in issue is correctly stated by the plaintiff it can recover, contends that, 
as Cohen had authority to indorse the checks, the question is one of di- 
version of funds merely, that its title as an innocent holder was good, 
and that an action for conversion will not lie against it. People v. 
Bank of North America, 75 N. Y. 547; Salen v. Bank of State of New 
York, 110 App. Div. 636, 97 N. Y. Supp. 361; Cluett v. Couture, 140 
App. Div. 830, 125 N. Y. Supp. 813. 

Cohen had no authority to indorse checks in blank. If plaintiff had 
given such authority to her with the intention that the checks when so 
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indorsed might be used for a specific purpose only, such as deposit in 
the Greenwich Bank, the indorsement would not be made “without 
authority of the person whose signature it purports to be” (Negotiable 
Instruments Law, §42), her misconduct would be a breach of faith, but 
not a forgery, and the defendant bank would be justified in cashing the 
checks indorsed by her unless it might be said, if the question were raised 
that the form of the checks indicated a method of doing business by 
plaintiff so far out of harmony with the custom of corporations of suf- 
ficient consequence to carry a bank account as to warn defendant that 
the checks had been diverted from the usual business channels. But 
Cohen had authority only to make a restrictive indorsement in order to 
create the Greenwich Bank the agent of plaintiff to collect the checks. 
One authorized to make a restrictive indorsement is not authorized to 
make a general indorsement. Exchange Bank v. Thrower, 118 Ga. 433, 
45 S. E. 316. 

Any person taking checks made payable to a corporation, which can 
act only by agents;does so at his peril,and must abide by the consequences 
if the agent who indorsed the same is without authority, unless the 
corporation is negligent (People v. Bank of North America, supra) or is 
otherwise precluded by its conduct from setting up such lack of authority 
in the agent as in Phillips v. Mercantile Nat. Bank of N. Y., 140 N.Y. 
556, 35 N. E. 982, 23 L. R. A. 584, 37 Am. St. Rep. 596. 

If the original indorsément was authorized, the diversion of the funds 
after indorsement would not make it a forgery; but, if the original in- 
dorsement was unauthorized, parties dealing with the wrongdoer and 
innocent parties alike were bound to know the lack of the agent’s author- 
ity to convey title away from the true owner to any one. Cohen had 
power to make deposits in the Greenwich Bank; she has no power to 
collect the checks or even to deposit them elsewhere for collection. She 
was a mere conduit through which the checks received by her employer 
passed to her eniployer’s bank for collection. The right to indorse was 
a mere incident to the authority to deposit. Banking customs imply 
such authority to indorse pro forma from the right to make the deposit 
to the credit of the principal’s account, and it may fairly be said that the 
specific authority to place this restrictive indorsement on the checks 
added nothing to Cohen’s authority to deposit the checks. The in- 
dorsement was a necessary and customary incident to the act of making 
such deposits. The business man who autHorizes his clerk to take 
his checks to his bank for deposit does not vest in her so dangerous a 
power as to preclude him from setting up her lack of authority if she 
indorses his name thereon in blank and innocent persons cash the checks 
for her without inquiry. The stringent rules of agency and the arbi- 
trary rules of the law of negotiable paper alike protect the principal from 
such unauthorized acts. If greater authority has been conferred, ex- 
pressly or by implication, or if the principal has been negligent or has 
ratified the conduct of his agent, the law will not shield him; but here the 
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facts are stipulated, and the only question of law presented is whether 
the indorsement of the checks by the plaintiff’s agent was without its 
authority, and therefore a forgery. Precedent and the custom of mer- 
chants alike indicate that the transaction was not a mere diversion of 
funds, and it follows that the plaintiff may recover. 

The judgment of the Appellate Division should be reversed, and the 
determination of the Appellate Term affirmed, with costs to appellant in 
Appellate Division and this court. 


NEGOTIABILITY—ALTERATION. 


Metropolitan National Bank v. Vanderpool, Court of Civil Appeals of Texas, March 7, 1917. 192 
S. W. Rep. 589. 








The negotiability of an instrument is not destroyed by a 
recital “payment on contract number L 854.” In this case the 
figures ‘‘854’”’ were erased without the knowledge of the maker. 
It was held that this rendered the note void, even in the hands 
of a holder in due course. (In states, which have adopted the 
Negotiable Instrument Law, an innocent holder would be entitled 
to recover on the note according to its original tenor.) 


Appeal from Hale County Court; W. B. Lewis, Judge. 

Action by the Metropolitan National Bank against F. W. Vanderpool. 
From a judgment for defendant, plaintiff appeals. Affirmed. 

Y. W. Holmes and W. W. Kirk, both of Plainview, for appellant. H. 
C. Randolph and P. B. Randolph, both of Plainview, for appellee. 

Hurr, C. J. The appellant bank brought this suit against appellee, 
Vanderpool, upon the following note and indorsement: 
**768.00. Minneapolis, Minn., June 29, 1914. 

“One year after date I promise to pay to the order of the O. W. Kerr 
Company seven hundred sixty-eight and no/100 dollars at the office of 
the O. W. Kerr Company, Minneapolis, Minn., with interest after date 
at the rate of six per cent. per annum until fully paid value received. 
Interest payable annually. Deferred payments of interest to draw same 
rate as principal sum. ‘ 

_ Payment on Contract No. L 


























“F. W. Vanderpool. 

“Plainview, Texas. 

“The O. W. Kerr Co., 
“Per P. W. Endsley, Atty. in Fact. 

“For value received I hereby waive protest, demand, and notice of 
protest on within obligation, and guarantee payment thereof at maturity 
or any time thereafter. 

“The O. W. Kerr Co., 
“Per P. W. Endsley, Attorney in Fact.” 

The appellee answered and alleged material alteration of the note after 
its delivery and execution to the O. W. Kerr Company. The alteration 
consisted in erasing the contract number, which was part of the note 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §§ 31, 41, 300. 
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at the time of its execution, and referred to a certain contract made be- 
tween the appellee and the O. W. Kerr Company, and that the alteration 
was made without the knowledge or consent of appellee. The original 
number of the note when executed was “Contract No. L 854,” and that 
since that time the No. 854 had been erased, without the knowledge, 
consent, or authority of appellee. It is further alleged that the O. W. 
Kerr Company sold to appellee a certain 320 acres of land situated in 
Alberta, Canada, by a contract in writing, in which the company agreed 
to convey good title in consideration of $5,440, $500 thereof was paid in 
cash; the balance of the consideration was evidenced by six promissory 
notes executed by appellee, and that the note sued on was a renewal of 
the last of the notes, all the others having been paid off and discharged. 
It is alleged that the O. W. Kerr Company could not and would not de- 
liver title to the appellee for the land, all of which appellant knew and 
had notice, and that the note had been altered as above set out, and for 
the purpose of destroying the appellee’s right to plead failure of consider- 
ation, or such other defense as he might justly be entitled to, and in order 
that the holder of the note might claim that he was such without notice 
of the contract to which it referred. 

The appellee introduced in evidence a duplicate of the agreement 
between himself and O. W. Kerr Company, dated June 29, 1909, with 
the number thereon at the top and left hand corner of the contract as 
follows: ‘No. L 854,” which is then followed by the agreement of the 
parties. It is recited therein, in consideration of a full performance of 
the conditions and stipulations and the payments made as thereinafter 
specified, that ‘‘the performance of each and every of the said conditions 
and stipulations, as well as said payments being hereby expressly de- 
clared a condition precedent and of the essence of this agreement.’”’ The 
company agreed to sell and convey, or would cause to be conveyed, to 
appellee the one-half section of land described as situated in the Province 
of Alberta, Dominion of Canada, for the sum of $5,440, with six per cent. 
interest per annum. The contract shows there are six payments provided 
for, five for the sum of $768, due, respectively, June 29, 1910, 1911, 1912, 
1913, and 1914. The first payment being due August 1, 1909, for $1,100, 
which is shown by the contract not to have borne interest to that date. 
The interest on the other notes being shown by the contract on the due 
date of the other notes. After the stipulation with reference to improve- 
ments, taxes, etc., providing for the punctual payment of the several 
amounts, with interest, it is stipulated the purchaser, appellee, would be 
entitled to a deed, transfer, or patent, conveying the land in fee simple 
free of all incumbrances. The agreement had indorsed on it: 


“Duplicate agreement, No. L 854. The parties to this appeal have 
agreed in the statement of facts in the record, as follows: The evidence 
introduced shows a failure of consideration for the note in that the O. W. 
Kerr Company never delivered the land because same is insolvent. 
The evidence introduced shows that the note was altered after execution 
and delivery, without the consent of the defendant, as plead by him, 
and as found by the jury.” 
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The trial court submitted one issue to the jury: 


“‘Was this note altered by erasure of the figures 854 since its execution 
and delivery, without defendant’s authority?” 


The jury answered: 

“We, the jury, find for the defendant, believing the figures 854 were 
erased from note after execution without consent of the defendant.” 

The trial court rendered judgment for the defendant under this ver- 
dict, and recites in the judgment entry that he found that the erasure 
was a material alteration, and also that there was a total failure of con- 
sideration for the note. 

The appellant presents in this court three assignments of error: (1) To 
the action of the court in overruling exceptions 1, 2, and 3. Because the 
alteration is not shown by the answer to be material; (2) in submitting 
the issue of alteration because if there was an alteration the evidence 
shows it was not material; (3) In rendering judgment because the altera- 
tion was not material and because the appellant was a purchaser in due 
course of business for value without notice, and before maturity. Under 
these assignments appellant presents two propositions: (1) The 
negotiability of the note is not affected by mere reference to a contract 
which is the consideration for the note, where it is not thereby burdened 
with the conditions of the contract, and therefore the erasure of such 
reference cannot constitute a material alteration; (2) if the reference was 
sufficient to give notice to the contents of the contract and its execution, 
there is no evidence that it was breached before the note was indorsed, 
and that the appellant had knowledge of the breach, and that it was 
therefore entitled to recover as an innocent purchaser. 

The mere fact that the note states the consideration, “if the note be 
genuine,” does not put the holder upon inquiry whether or not it really 
passed or had failed in any respect. The holder of such note is not re- 
quired to exercise diligence upon the purchase of such a note, nor is the 
negotiability of the note by such a recitation destroyed; in other words, 
the note sued on in this case, with the recitation ‘“‘_payment on contract 
No. L 854” did not destroy its negotiability. The authorities cited by 
appellant will support appellant’s proposition to the extent stated by us. 
Buchanan v. Wren, 10 Tex. Civ. App. 560, 30 S. W. 1077; Turner v. 
Grobe, 44 S. W. 898; Mulberger v. Morgan, 47 S. W. 379; Herman v. 
Gunter, 83 Tex. 66, 18 S. W. 428, 29 Am. St. Rep. 632; R. C. L. Bills and 
Notes, vol. 3, § 69. But it will not necessarily follow that the erasure of 
such reference is not a material alteration. This depends upon other 
facts or circumstances, together with the, note itself. The second proposi- 
tion we are disposed to think under the authorities a correct statement of 
the law, or substantially so. This, however, does not necessarily render 
the action of the court in overruling the exceptions submitting the issue 
to the jury and in rendering judgment error. 

If the erasure was material the note sued on was not appellee’s obliga- 
tion. ‘The general rule is that any alteration which is material and made 
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without the consent of the party sought to be charged thereon at any 
time after its execution renders it void as to them, even in the hands of an 
innocent holder.’’ R. C. L. vol. 3, Bills & Notes. § 214. ‘Where an in- 
strument has been materially altered it cannot be sued upon in its altered 
form nor read in evidence to support an action, even when brought by a 
bona fide holder without notice, and even though the alteration has been 
so skillfully made as to escape detection upon close scrutiny. But when 
the party making the alteration discharges the burden of proof upon him 
by showing that the material alteration was made by mistake and without 
fraudulent intent, the right of action upon the consideration for which it 
was given remains.”” 2 Dan. on Neg. Insts. § 1413; Otto v. Halff, 89 Tex. 
384, 34 S. W. 910, 59 Am. St. Rep. 56; Landon v. Holcomb, 184 S. W. 
1098; Spencer v. Tripplett, 184 S. W. 712. 

The appellant, except inferentially, does not present a proposition that 
the court erred in holding the alteration material. True, it is asserted, 
because the reference to the contract did not destroy its negotiability, 
therefore the erasure was immaterial. The negotiability of the note 
before and after the erasure is not the only issue to be determined, but, 
is the erasure so material as to destroy the identity of the obligation or 
its legal effect, and to make a new contract for appellee? If it is, the al- 
teration is material. ‘‘Any change in the terms of a written contract 
which varies its original legal effect and operation, whether in respect to 
the obligation it imports or to its force as a matter of evidence, when made 
by any party to the contract, is an alteration thereof, unless all other 
parties to the contract gave their express or implied consent to such 
change. And the effect of such alteration is to nullify and destroy the 
altered instrument as a legal obligation, whether made with fraudulent 
intent or not.’’ 2 Dan. on Neg. Insts. § 1373; 2 C. J. §6. ‘Alteration of 
Instruments’’; Ford v. First National Bank, 34 S. W. 684; Baldwin v. 
Haskell National Bank, 104 Tex. 122, 133 S. W. 864, 134 S. W. 1178; 
Barton v. Stephenson, 87 Vt. 433, 89 Atl. 639, 51 L. R. A. (N.S. ) 346. 

The legal effect of the recital in this note, which was part of the note, 
was to make it a payment upon a certain designated contract. The 
erasure of the number of the contract on which it was payment was, 
in effect, to make it a payment on a different contract and to alter the 
ultimate responsibility on that contract of which it was a payment. It 
was no longer evidence of a payment on the contract for which it was 
given, but was made to evidence the payment on a different one. This 
altered appellee’s undertaking. The erasure caused it to appear that it 
was executed upon consideration of one contract when the consideration 
was for a different one. If appellee had demanded of the payee in the 
note a fee-simple title to the land, which contract L 854 obligated it to 
convey, and presented the note as his right thereto, the note would not, 
as altered, evidence his right to such title. 2 Dan. on Neg. Insts. § 1394; 
Richardson v. Fellner, 9 Okl. 513, 60 Pac. 270; McDaniel v. Whitsett, 
96 Tenn. 10, 33 S. W. 567; Bowser v. Cole, 74 Tex. 222, 11 S. W. 1131; 
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Kalteyer v. Mitchell, 110 S. W. 462; American Copying Co. v. Thomp- 
son, 110 S. W. 777; Goldman v. Blum, 58 Tex. 630; Pope v. Taliaferro, 
51 Tex. Civ. App. 217, 115 S. W. 309. 

The true test as to materiality of the alteration is whether it is the same 
contract. Measured by this test, we believe it must be determined in 
this case that the altered contract is different. It is the payment on a 
contract as altered which appellee did not agree to make and which would 
affect his rights very materially in the contract he had with the O. W. 
Kerr Company, which was executed at the same time and as part of the 
same transaction. Whether the alteration in the note would materially 
affect the contract of sale may be a question upon which the courts are 
not in entire accord, and which perhaps would not defeat the enforcement 
of their contract but in order to do so, appellee would be required aliunde 
the note, to prove he had made the payment which was made a condition 
precedent to a conveyance of the legal title to the land. Edward Thomp- 
son Co. v. Baldwin, 62 Neb. 530, 87 N. W. 307. But we believe these 
two instruments, being part of the same transaction, may be examined 
together, for the purpose of determining the materiality of the alteration 
and the effect it may have upon the obligation and the consideration: 
The alteration, as made, would appear to increase appellee’s obligation, 
destroy the identity of the original obligation, and evidence a different 
consideration. This erasure was not a mere memorandum on the note, 
but was part of the obligation agreed to between the parties and written 
in the fact of the note. 

We believe the trial court correctly held that the alteration was ma- 
terial. The judgment is affirmed. 





NOTICE OF DISHONOR SENT BY MAIL. 


Battery Park Bank v. Ramsay, Supreme Court of New Jersey December 30, 1916. 100 Atl. Rep. 51. 


The fact that a notice of dishonor, duly mailed to an indorser of a 
note, is not received by such indorser, is no defense to an action 
on the note. 

Action by the Battery Park Bank against Oliver W. Ramsay. There 
was judgment for plaintiff by default, and defendant applies to open it on 
the grounds of surprise and merits. On rule to show cause. Rule to show 
cause discharged. 

Argued November term, 1916, before GARRISON, PARKER, and BEr- 
GEN, JJ. 

Harry Lane, of Jersey City, for the rule. J. Harry Hull, of Nutley, 
contra. 

Per CuriaM. This is an application by Oliver W. Ramsay to open a 
judgment by default upon the grounds of surprise and merits. The 
execution issued upon such judgment has been paid by Ramsay under 
what he claims to be legal duress. 


NOTE.—For other similar decisions, see Banking Law Journal Digest and 
Supplement, §327. 
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Merits are not shown. The defense sought to be interposed by Ramsay 
is based upon the assumption that the bank did not send him notice of 
dishonor. The weight of the evidence is that the note was presented for 
payment, that payment was refused, and that notice of dishonor was 
duly mailed to Ramsay. Ramsay’s testimony that he did not receive 
the notice may be both truthful and accurate without affecting the ques- 
tion of merits. 

As to the question of duress, we think none is shown. The case is not 
nearly as strong as that of Koewing v. Town of West Orange, 99 Atl. 203, 
decided at the June term, 1916, of the Court of Errors and Appeals. 

In the absence of circumstances making the case a special one, a judg- 
ment, voluntarily paid, will not be opened to let in a defense. Galbraith 
v. Cooper, 24 N. J. Law, 219. 


The rule to show cause is discharged, with costs. 


POWER OF ATTORNEY TO GUARANTEE PAYMENT 
OF NOTES. 
Brooklyn Bank in City of New York v. iniaiailiniadnessl Company, New York Supreme Court, Appel- 
late Division, May 18, 1917. 165 N. Y. Supp. 111. 


A power of attorney, giving authority to guarantee the payment 
of notes, is sufficient to authorize the attorney in fact to indorse a 
note before delivery to the payee, for the purpose of lending credit 
thereto and not for the purpose of negotiation. Such indorsement 
was, in effect, a guaranty of payment conditioned upon presentment 
and notice. 
Appeal from Trial Term, Kings County. 


Action by the Brooklyn Bank in the City of New York against the 
Metropolitan Trust Company of the City of New York, as administra- 
tor of Alexander McDonald, deceased, and others. From a judgment 
for plaintiff, and from two practice orders, defendants Trust Company 
and Edmund K. Stallo appeal. Affirmed. 

Argued before Jenxs, P. J., and THomas, STAPLETON, RicH, and 
BLackmarR, JJ. 

Charles A. Winter, of New York City, for appellants. 

William W. Taylor, of New York City, for respondent. 

BLacKMAR, J. The indorsement on the note made by Alexander 
McDonald, now deceased, was made by the defendant “Edmund K. 
Stallo, His Attorney in Fact.” The plaintiff read in evidence a power 
of attorney, executed by McDonald, which empowered Stallo ‘‘to guar- 
antee the payment of promissory notes, obligations, and debts of any 
company in which I may be or become a stockholder.” The note sued 
on was made by the Alabama Securities Company, in which the evi- 
dence showed that McDonald was a stockholder, to the order of the 
plaintiff. The indorsement was made before delivery to the payee, for 
the purpose of lending credit thereto, as was found by the court. The 
attorney was empowered to guarantee the payment of the promissory 
note. The indorsement was not for the purpose of negotiation, but to 
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give the credit of the indorser to the note, and it had no other effect. 
It amounted, in legal effect, to a guaranty of payment, conditioned on 
presentation, dishonor, and notice. It was within the scope of the power 
granted by the power of attorney, and was such an obligation as has been 
held to be a guaranty. As Justice Field said of a like indorsement in 
Brady v. Reynolds, 13 Cal. 31: 

“The indorsement is not evidence of any title in the parties, or of any 


transfer thereof; it is of an irregular character, not made in the usual 
course of business, and is, in fact, nothing more than a guaranty.” 


The principal authorized the attorney to lend his credit to the note 
by a form of obligation which required his principal to pay upon default 
of the maker. The attorney did lend the principal’s credit, but in legal 
effect imposed a condition that he should receive notice of dishonor of the 
note. The condition so imposed for the benefit of the principal should not 
be held to vitiate the obligation. In acting under the power of attorney, 
it was not necessary to use the word “guarantee.”” An act which had the 
same legal effect was authorized. The power of attorney would not 
authorize an indorsement which passed title and shut off defenses under 
the Negotiable Instruments Law, but an indorsement like this had no 
legal effect beyond that authorized in the power of attorney; 7. e., to bind 
the principal to pay if the maker did not. The attorney acted within the 
power, but not up to its limits. 

It does not appear that the appellants were aggrieved by the method 
of computing interest which the court adopted, and the orders appealed 
from were properly made. 

The judgment is affirmed, with costs, and the orders are affirmed. 

STAPLETON and Ricu, JJ., concur. 

Jenks, P. J. I dissent. The writing on the back of the note was: 
“Alexander McDonald, by Edmund K. Stallo, His Attorney in Fact.’’. 
The plaintiff relies upon a power of attorney, executed by the said Mc- 
Donald to Stallo, that empowered him ‘‘to guarantee the payment of 
promissory notes, obligations, and debts of any company in which I 
may be or become a stockholder.’”” McDonald has been held as an in- 
dorser. It is exactly as if Stallo had written: “I hereby indorse this 
note. Alexander McDonald, by Edward K. Stallo, His Attorney in 
Fact.” I think that this power of attorney did not authorize Stallo to 
make McDonald an indorser. Miller v. Gaston, 2 Hill, 188; Brown v. 
Curtiss, 2 N. Y. 225; Brewster v.4Silence, 8 N. Y. 207-214; Church v. 
Brown, 21 N. Y. 315-323; Lamourieux v. Hewitt, 5 Wend. 307. In 
Miller v. Gaston, supra, the court, per Bronson, J., say: 

“The obligation of a guarantor is usually more onerous than that of an 
indorser; but that consideration does not give the creditor a right to dis- 
regard the contract actually made, and substitute another, though less 
burdensome one, in its place.” 

This principle applies in this case, because the very object of the guar- 
anty was to afford the highest form of credit to the corporation in which 
’ McDonald was interested. 

Tuomas, J., concurs. 
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CHECKS SIGNED BY AGENT IN EXCESS OF 
AUTHORITY. 


W. W. Marshall & Co. v. Kirschbraun & Sons, Inc., Supreme Court of Nebraska, March 3, 1917. 
161 N. W. Rep. 577. 


An agent, authorized to purchase cream for the defendant at its 
market value, purchased a quantity of cream from the plaintiff at 
$2.01 a pound, when the market value was only 30 cents. It was 
held that the agent’s acts were clearly in excess of his authority and 
that the defendant was not liable on checks signed by the agent 
and delivered in payment. The defendant was liable only for the 
market value of the cream. 


Appeals from District Court, Knox County; Welch, Judge. 

Separate suits by W. W. Marshall & Co., a copartnership, and others 
against Kirschbraun & Sons, Incorporated, consolidated on the trial. 
Judgment for plaintiffs, and defendant appeals. Reversed and re- 
manded, with directions to enter judgment for plaintiffs according to the 
opinion. 

Switzler, Goss & Switzler, of Omaha, and E. A. Houston, of Niobrara, 
for appellant. P.H. Peterson, of Wausa, and W. A. Meserve, of Creigh- 
ton, for appellees. 

Dean, J. W. W. Marshall & Co., John Fritz, and A. K. Brown, 
hereinafter called plaintiffs, began separate suits against the defendant in 
the district court of Knox county. The actions were all consolidated 
and tried there as one case, and they will be so treated here. Plaintiffs 
obtained judgment and the defendant has appealed. 

The defendant company is an Omaha concern engaged in the manu- 
facture of creamery butter, having many cream stations in this and other 
states. On April 12, 1913, and for a few months prior thereto, F. M. 
Woods was the agent of defendant in charge of its station at Niobrara. 
On that date the market price of the cream product called butter fat 
was 30 cents a pound at Niobrara, and Mr. Woods purchased about 
600 pounds, giving checks therefor representing a price paid of $2.01 a 
pound. For the product so purchased he issued approximately 50 
checks to the several patrons of the cream station on printed forms fur- 
nished by defendant to the amount of $1,204.81. When the checks were 
presented to defendant payment was refused on the ground that the 
agent exceeded his authority in purchasing the cream at a figure so 
greatly in excess of its market value. 

The plaintiffs in their brief argue that: 


“There are but three questions involved: First. Did F. M. Woods, 
in the purchase of said cream and the issuance of said drafts act within 
the apparent scope of his authority? Second. If he did not act within 
the apparent scope of his authority, were his acts afterwards ratified by 
the defendant? Third. Were the contracts of Woods as to the price 
agreed to be paid prohibited by the anti-discrimination laws of the state, 
and, if they were, can the defendant be heard to complain?” 

We find it necessary to discuss only the first and second of the fore- 
going assignments. 
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One‘of{the witnesses called by plaintiffs is Mrs. Cora Woods, the wife 
of the agent who died before the trial. S. B. Blair is a traveling agent 
of defendant who called on Mr. Woods at Niobrara a few days before 
the*cream in question was bought. Plaintiffs contend that Mr. Woods 
received certain instructions from Mr. Blair on the occasion of his visit 
from which Mr. Woods derived authority to pay the prices for cream on 
April 12th that are in dispute. Mrs. Woods, in her examination in 
chief, testifies that she was not present during all of the conversation 
between her husband and Mr. Blair. She also testified that Mr. Blair 
in 1909 or 1910 told her husband that the card prices sent to agents by 
the company ‘“‘were not intended to govern in case of a fight, * * * 
but to meet the price and go them one better, ‘never to follow, always 
to lead.’”’ She testified that Blair told her husband in the winter of 
1913 to pay “‘one cent more than the other companies were paying.” 
Mrs. Woods’ testimony is not only fragmentary, but some of it is remote 
as to time, and all of it that is material is contradicted by Mr. Blair. 

On April 12th, there were four cream stations at Niobrara. A rivalry 
arose among three of the agents with respect to the purchase price of 
cream. In the morning the market price was 30 cents a pound or there- 
abouts, but at noon the buyers were paying 70 cents. In the afternoon 
one buyer paid $1 a pound, and shortly thereafter another paid $2 
and before night Mr. Woods and one or more of his rivals were paying 
$2.01 a pound. Clearly this was not the market price, but one that was 
artificially inflated for some purpose not altogether clear. But it is not 
without significance that before the day closed Woods was the only 
agent who had on hand any of the cream bought that day at more than 
$2 a pound; all of the other agents by some means having contrived to 
dispose of their respective purchases to the unsuspecting agent of de- 
fendant. The record shows that one rival agent bought 80 pounds at 
$2.01 a pound, and that immediately he employed three men to take the 
cream so purchased in three separate lots and sell it to Mr. Woods, who 
paid $2.01 a pound. One other agent purchased about 9 pounds at $2 
a pound, but soon after the vendor took the cream back, returning the 
cream check to the agent. The record fails clearly to disclose the identity 
of the final purchaser at Niobrara of the 9-pound lot, but from a simil- 
arity of names and of the quantity involved in the purchase that appears 
elsewhere in the record there is much more than an inference that it too 
found its way to the cream station of defendant, and that Woods bought 
it at $2.01 a pound. 

Plaintiffs show that the agent Woods sent a telegram to his principal 
that was received at the home office by R. L. Kent, an employe there, 
about 2 o’clock in the afternoon of the day the cream was bought, and 
insist that the telegram was sufficient to charge defendant in the premises 
and to be a ratification of the agent’s conduct unless promptly repudi- ~ 
ated by the principal. Following is a copy of the telegram: 


“Niobrara, Neb., April 12, 1913. Kirschbraun & Sons, Omaha, Neb. 
Fight is on, am paying 34 cents for cream. F. M. Woods.” 
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Mr. Kent, who was called by plaintiffs on this point, testified that the 
telegram was received at defendant’s office between noon and 2 o’clock 
on Saturday, April 12th. The telegram was not answered, but in view 
of the record before us, to hold that it was notice to defendant that he 
was paying such an extortionate price for cream would be an absurdity. 
Mr. Kent, in direct examination, testified that he never authorized the 
agent to pay more than the “card price” for cream, and that he first 
learned that the agent had paid $2.01 a pound on Sunday evening the 
13th at about 8 or 9 o’clock. He also testified that he called Mr. Woods 
up by telephone on Monday, April 14th, and in behalf of the company 
notified him that he was relieved of his agency. 

Following is a copy of the postal card notice sent by defendant to Mr. 
Woods shortly before April 12th, authorizing him to pay 30 cents a 


pound for butter fat: 
“Omaha, Nebr., April 7, 1913. 
“Station Operators: 

“Effective Wednesday morning, April 9th, put your price of butter 
fat to 30c. This is an extraordinarily high price under the existing 
market, so do not, under any consideration, exceed this figure, without 
first taking it up with this office. 


“If you have trouble in buying on this quotation, call ws up by phone. 
Kirschbraun & Sons, Ind.” 


Plaintiffs argue that: 


“No presumption of want of authority would arise by reason of the 
fact that $2 and $2.01 a pound was paid and offered for butter fat.” 


With the record before us it appears that the presumption points in 
the opposite direction. A purchasing agent, having authority to buy 
for his principal a common article of commerce that is worth, when 
bought, approximately 30 cents a pound, without authority pays $2.01 
a pound, an abnormal price that is almost seven times more than its 
real or market value at the time, and so known to those dealing with 
the agent. Can it be that such conduct on the part of an agent is not 
sufficient to put a reasonably prudent man on inquiry as to the authority 
of the agent to do a thing so unusual? Apply the rule contended for 
by plaintiffs to the purchase or sale of wheat or sugar or coal or flour or 
farm implements or clothing or any of the innumerable necessities of 
life, and, in the absence of the agent’s authority in a like case, the entire 
lack of fairness, the absurdity of the transaction, is at once apparent. 
Such conduct on the part of the agent cannot be upheld except upon the 
clearest proof of authority or proof of ratification by the principal, and 
both are lacking in the present case. 

Plaintiffs argue that, even if the agent was not authorized to purchase 
the butter fat at the price of $2.01 a pound, defendant ratified the un- 
authorized act by accepting the shipment on arrival at Omaha, but they 
clearly fail to establish their position. Defendant did right in taking 
the cream and converting it into a salable commodity. Butter fat and 
kindred dairy products are perishable goods, which in brief impose a 
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duty upon the party who is in possession of the goods in a proper case of 
so disposing of them as to prevent loss. 30 Cyc. 1394, note 69. The 
agent’s purchase of cream at $2.01 a pound was not only unauthorized, 
but he without authority mingled the cream so purchased by him with 
cream belonging to defendant of the value of 30 cents a pound, so that 
it could not be separated and plaintiffs’ cream returned to them in kind, 
as they insist should have been done. The defendant converted perish- 
able property into a salable article of commerce. Obviously on this 
point plaintiff’s’ protest is not well grounded. 

The record before us shows that defendant acted fairly from the in- 
ception of the trouble. In its answer it offered to pay to plaintiffs 30 
cents a pound for the butter fat in dispute, but the offer was not accepted. 
It is not denied that the company even tried to “buy its peace,” which 
it had a perfect right to do without compromising or waiving its defense, 
by offering the. plaintiffs 50 cents a pound for the cream in dispute, 
“rather than have any trouble about it,’’ as the president of the com- 
pany testified. This, too, was not accepted. 

Another feature remains. Two of the drafts in suit are in excess of 
the printed limitation of $15 that appears on the face of each. Following 
is the form of the draft. 

“Kirschbraun & Sons, Inc., Manufacturers of Fancy Creamery Butter, 
Wholesale Butter and Eggs, Cold Storage and Freezing, 1209-1211 
Howard street. Original. Station . Date——. 19—. No. 266565. 


Creamery Department. This cheek for cream only. Not good for 
more than $15. 


“At sight, pay to the order of dollars. To Kirschbraun 
& Sons, Inc., Omaha, Neb., or payable through First National Bank, 
Omaha, Neb., , Operator. 


Marshall & Co., appearing as plaintiffs herein, are merchants who sue 
to recover $37.98 as innocent purchasers of a check for that amount issued 
to G. Summers for cream on April 12, 1913, at $2.01 a pound. The check, 
properly filled in and with the name “F. M. Woods” appended thereto over 
the word “operator,” that was introduced in evidence is the same as the 
check shown above, except that a line was drawn through the words, “This 
check for cream only. Not good for more than $15.” The words be- 
neath the line are plainly discernible. The check in question is in such 
condition as to put the purchaser on inquiry, and he could not be an 
innocent purchaser. It contained two limitations: First, it was by its 
printed terms good for only $15; second, the $15 limitation was defaced. 
There is no testimony as to the time when, nor by whom the Marshall 
& Co. check was changed. But there is testimony showing that a like 
check was changed in a like manner by Mrs. Woods, by direction of her 
husband, on April 12th, in payment for cream at $2.01 a pound. The 
president of the defendant company testified that no authority was 
ever given to any agent of defendant to enlarge the $15 limitation on 
the check. From all the facts in evidence we conclude that Marshall 
& Co., even if they did not have actual knowledge, were put upon 
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inquiry as to the validity of the check on which they brought, suit, and as 
to them they are only entitled to recover the same as the other defend- 
ants, namely, 30 cents a pound for the cream that was sold to Agent 
Woods by G. Summers, from whom Marshall & Co. purchased the check 
in suit. 1 Parsons, Notes and Bills (2d Ed.) p. 119; 1 Randolph, Com- 
mercial Paper (2d Ed.) § 386. 

It is the judgment of this court thai plaintiffs respectively, recover 
from defendant 30 cents a pound for all cream delivered on April 12, 
1913, by A. K. Brown, J. Fritz, and G. Summers, respectively, to F. M. 
Woods. The judgment of the district court is reversed, with directions 
to enter judgment in that court in harmony with the views expressed 
in this opinion. 

HaMER, J., not sitting. 


CHECK SIGNED BY OFFICER OF DRAWEE BANK. 


Pope v. Ramsey County State Bank, Supreme Court of Minnesota, May 25,1917. 162 N. W. Rep. 1051. 


A personal check of an officer of a bank drawn upon such bank 
and accepted in payment of the note of such officer does not charge 
the holder of the note with notice that there is an attempt to mis- 
appropriate the funds of the bank. 

Appeal from District Court, Ramsey County; Hugo O. Hanft, Judge. 
Action by R. E. Pope, as receiver, against the Ramsey County State 


Bank. Judgment for plaintiff on a directed verdict, and defendant 
appeals. Reversed. 

John I. Levin, of St. Paul, for appellant. O’Brien, Young & Stone, of 
St. Paul, Frank McNulty, of Aberdeen, S. D., and Robert Pearson, of 
McIntosh, S. D., for respondent. 

Hott, J. In January, 1914, Harry A. Lamb was president of the First 
State Bank of McIntosh, S. D. The bank formerly had a cashier, but he 
had been dispensed with. Lamb and his wife, Ruby L. Lamb, who 
officiated under the name of assistant cashier, conducted the active 
operation of the bank. The directors other than Lamb were all non- 
residents. This bank carried a deposit with defendant, and Lamb was a 
stockholder in defendant bank. Defendant’s officers knew that Lamb 
was president of the McIntosh bank. Lamb and his wife became in- 
debted to defendant in the sum of $2,000 evidenced by a promissory note. 
In payment of this note Lamb gave his personal checks on the State 
Bank as follows: January 30, 1914, $500, February 5, 1914, $500, and 
February 9, 1914, $1,010. Defendant deposited each check as received 
with the Merchants’ National Bank of St. Paul. The Merchants’ Bank 
gave defendant credit for the checks on its checking account, but the 
credit was conditional on the fact that the checks be finally paid, and the 
course of business between the banks was that if such checks were not 
paid they would be charged back to defendant. The Merchants’ Bank 
then forwarded the checks for collection to the First National Bank of 
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McIntosh. The custom existing between the two banks at McIntosh 
was this: Every day representatives of the two banks would meet; each 
would produce the checks or drafts it had accumulated during the day 
against the other; then they would exchange items, strike a balance; the 
bank having the larger amount would receive from the other a draft on an 
Aberdeen bank for the difference. No money or draft was passed for 
any particular item. The only persons in charge of the bank during 
February, 1914, were Lamb, his wife, and a bookkeeper. Lamb had a 
deposit account in the bank. The evidence does not reveal its condition 
further back than September 25, 1913, on which date it was overdrawn 
in the sum of $1,135.89. This overdraft was reduced to $15.59 on 
October 30, 1913. It rose again to large sums and seems to have been 
$1,773.79 when, on February 4, 1914, the first of the three checks had 
been presented and paid and to $4,151.86 when the last had been paid 
on February 13, but on March 4, 1914, a deposit of $4,500 was made, 
leaving a balance in favor of the depositor of $110.50. It is thus to be 
seen that while the bank paid these checks when presented out of its own 
funds and not out of those of the drawer of the checks, still by March 4th 
all of these payments had been made good by a deposit of $4,500, on that 
day, so that a balance of $110.50 was to the credit of Lamb. In June, 
1915, plaintiff was appointed receiver, and thereafter brought this action 
to recover the money paid on the three checks mentioned to defendant. 
The trial court directed a verdict in favor of plaintiff. Defendant appeals 
from the judgment entered. 

No doubt, when the checks were presented and paid, the payment was 
made not out of the fund to the credit of the drawer of the checks, but 
from the funds of the State Bank of McIntosh, and if defendant was 
chargable with notice or knowledge thereof upon this record the judg- 
ment is right, unless the fact that, a short time thereafter, as above 
stated, the overdraft was made good changes the result. There is no 
evidence that any officer of defendant, or any of the banks, or the officers 
or agents of the banks through whom collection was made had any actual 
knowledge or suspicion that the drawer of the checks did not have ample 
funds to his credit at the State Bank of McIntosh to meet them. 

We shall assume, for the purposes of this case, that the course of busi- 
ness between defendant and the Merchants’ National Bank of St. Paul 
justified the court in holding the latter the agent of defendant in the 
collection of these checks, also that the First National Bank of McIntosh, 
selected by the Merchants’ National Bank to present and receive pay- 
ment of the checks, became the agent of defendant so that the latter is 
concluded by the notice or knowledge imparted to or possessed by such 
agent, though this is contrary to the rule of Streissguth v. Nat. Ger.-Am. 
Bank, 43 Minn. 50, 44 N. W. 797, 7 L. R. A. 363, 19 Am. St. Rep. 213; 
Ft. Dearborn Nat. Bank v. Security Bank, 87 Minn. 81, 91 N. W. 257. 

Plaintiff invokes the salutary doctrine that one who receives an obliga- 
tion of a corporation from the officer or agent who issued it in payment of 
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the latter’s personal debt is charged with notice of want of authority in 
the officer or agent to execute the obligation. The presumption is against 
the right or authority of an officer or agent of a corporation to execute its 
obligation for his own use. Anderson v. Kissam (C. C.) 35 Fed. 699; 
Lamson v. Beard, 94 Fed. 30, 36 C. C. A. 56, 45 L. R. A. 822; Kenyon 
Realty Co. v. Nat. Deposit Bank, 140 Ky. 133, 130 S. W. 965, 31 L. R. A. 
(N. S.) 169; Kitchens v. Teasdale Com. Co., 105 Mo. App. 469, 79 S. W. 
1177. All of these cases, and others to which our attention has been 
directed, relate to obligations of corporations made out by the officer 
or agent who used them for his personal purposes to the knowledge of 
those who received them. 

The checks here were not and did not purport to be the obligation of 
the State Bank of McIntosh, or represent its money. They were the 
individual obligations of H. A. Lamb, the drawer. There is a marked 
distinction between a check of a depositor and a cashier's check, a certi- 
fied check, or a draft, with reference to the obligations of the bank con- 
cerned. The first mentioned creates no liability on the part of the bank 
upon which it is drawn, except to pay it when presented out of the funds 
in its hands to the credit of the drawer, whereas a cashier's check, a certi- 
fied check, or a draft are the absolute obligations of the bank issuing them. 
Lamb was not representing the bank when he drew and tendered his 
personal checks to defendant. To do that he needed no authority from 
the bank on which they were drawn and, we apprehend, he needed none 
to keep a checking account there. We assume it to be a general practice 
for the officers and employes of a bank to patronize it with such deposits 
and checking accounts as they may wish to keep. Therefore defendant, 
in accepting these checks of Lamb, could not be charged with any notice 
that they were to be paid out of the bank funds, or that there was any 
lack of authority in the drawer to issue them. In fact there could be no 
agency involved in their issuance. Defendant evidently received them 
in good faith for the note which they were given to pay, together with col- 
lateral notes or pledges, in the amount of about $3,000, were at once 
returned to Lamb. 

It must therefore be held that in accepting these checks there was 
nothing to charge defendant with notice of an intended misappropriation 
of the funds of the State Bank of McIntosh. Was there anything in the 
presentation for payment and receiving payment which as a matter of 
law charges defendant with notice or knowledge that the money was not 
from the drawer’s account, but was the money of the bank wrongfully 
appropriated? It will not be questioned, we believe, that one who re- 
ceives from the president of the Merchants’ National Bank in St. Paul 
a check, drawn on that bank, in payment of the personal note of such 
president, and obtains the money upon presentation to the paying teller 
of the bank, cannot thereafter be called upon to refund that money by 
mere proof that the president’s account was overdrawn. Such a transac- 
tion would seem to be as legitimate and safe to the person so receiving 
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the money on the check as if he had been paid currency instead of by 
check. Here defendant in collecting these checks pursued the ordinary 
legitimate business course. So did the First National Bank of McIntosh 
in presenting them for payment and feceiving the amount. There was 
nothing to advise that bank that Lamb’s account was overdrawn, or to 
suggest such a state of affairs. The ones in charge of the State Bank of 
McIntosh were attending to their duties in the customary way. In the 
cases hereinbefore cited notice of the corporation’s ownership of the 
funds came from the instrument itself. In the absence of such notice 
there must be proof that the one who receives the money knows or has 
reason to believe the same to be a misappropriation. There was no such 
proof here. The fact that to the knowledge of the First National Bank 
of McIntosh the State Bank had only Mr. Lamb, his wife, and a book- 
keeper in charge of its business, and that Mr. Lamb served both as 
paying and receiving teller, and adjusted clearings, does not signify. 

There is no justice or equity in plaintiff’s favor in this case. As already 
stated, while these checks were paid notwithstanding the drawer’s 
deposit account was then overdrawn, still within three weeks thereafter 
more than enough was deposited by him to cover the overdraft and leave 
a balance in his favor. This in itself would seem to indicate that so far 
as concerned the payment of these particular checks the bank’s cause 
for complaint, or of action, was wiped out by the adequate deposit of 
March 4, 1914. Its receiver stands in no better position now than the 
bank did on the date last named. Wrongdoings of Lamb, if any, sub- 
sequently committed should not revive a cause of action against defend- 
ant. 

The judgment should be reversed. 

So ordered. 





DEPOSIT OF TRUST FUNDS. 


Bank Should not Permit Trust Funds and Individual Funds 
to be Deposited in the same Account. 


A trustee should always be careful not to get money belonging to the 
trust mixed up with his own. There may be nothing inherently wrong 
in this practice, where the trustee is acting in good faith, but it often 
causes confusion and sometimes gets the trustee into trouble. And, 
where the trustee mingles his own money and trust money in the same 
bank account, the action is liable to get the bank into trouble. For that 
reason banks are interested in seeing that their depositors keep their 
own money separate from that which they hold in a fiduciary capacity. 
The word trustee, as here used, means any person who occupies a fidu- 
ciary position—an executor, administrator, guardian, agent, and so on. 

In the State of New York it is quite important for persons who hold 
such positions to be careful to deposit trust funds in an account by 
themselves. A recent amendment to the Code of Civil Procedure, Sec- 
tion 2664a, makes it a misdemeanor for an executor, administrator, 
guardian or testamentary trustee to deposit funds received from the 
estate of any deceased person except in an account indicating the char- 
acter in which the depositor holds the money. 

A recent California decision, Keeney v. Bank of Italy, 165 Pac. Rep. 
735, is a strong argument against the mingling of trust and private funds. 
The action was brought against the defendant bank to recover the 
amount of two checks, aggregating $978.98, drawn upon the defendant, 
which were refused upon presentment. It seems that one H. P. Platt 
carried with the defendant an account under the designation “‘H. P. 
Platt, Trustee,” which he used generally, depositing therein his own 
funds and any others he might receive as agent or trustee of other per- 
sons, and this practice was known to the defendant. On June 2, 1913, 
Platt deposited in said account a check for $4,680, being the proceeds of 
a sale of real estate in which the plaintiff and her.assignor were interested 
and which Platt as their agent had sold. It was a cashier’s check drawn 
upon the First National Bank of Berkeley to the order of A. C. Wyckoff, 
and was transferred by him to Platt with the following indorsement: 
‘“‘Pay to H. P. Platt, Agent, or order.”” Platt appended his own indorse- 
ment in corresponding terms, and the defendant duly collected the check 
and credited it to Platt’s account. On the same day Platt drew the two 
checks upon which the action is based, and delivered them to the re- 
spective payees on June 5th and 6th in payment of their interests in the 
real property referred to, and on June 7th both were presented for pay- 
ment, and payment refused upon the ground of ‘‘No funds”’; the defend- 





512 THE BANKING LAW JOURNAL 


ant having some time between June 2d and 7th appropriated, by virtue 
of its banker’s lien, Platt’s credit balance, then amounting to $1,968.66, 
in satisfaction or part payment of an indebtedness due from Platt to 
itself. 

It was held that the form of Platt’s account and the form of the check, 
payable to him as agent, constituted notice to the bank of the rights of 
the plaintiff in the funds represented by the check and that the bank 
could not appropriate the money to the payment of its claim against 
Platt. The following is quoted from the opinion of the court: 

‘““We think also that the form in which the account was carried, ‘H. P. 
Platt, Trustee,’ placed upon the defendant the duty of inquiring as to 
the rights of third persons in the funds composing the account before it 
could appropriate them in payment of a debt due to it from Platt. In 
Bundy v. Monticello, 84 Ind. 119, a bank deposit in the name of ‘W., 
Trustee,’ was considered, and the court held that the bank had construc- 
tive notice of the character of the funds in such deposit saying: 

““*The word trustee meant something. It was not merely descriptio 
personae, but was a description of the fund deposited. It imported the 
existence of a trust, and was notice of the character of the fund.’ 

“The fact that this account designated ‘H. P. Platt, Trustee,’ was the 
only one kept by Platt with the bank, and that he paid into it his own 
personal funds and used it as a personal account would not, we think, 
overcome the constructive notice which its title conveyed to the bank of 
the rights therein of third persons. Such notice places upon the bank 
the duty to inquire whether there existed any such rights; and such 
inquiry, if made, would probably have resulted in defendant gaining 
actual notice of the rights of respondent and her assignor, for there is 
nothing in the evidence to warrant the presumption that Platt would 
have concealed the true state of affairs. 

“Nor is this a case, as argued by the appellant, where there are two 
innocent parties, one or the other of whom must suffer through the 
wrongful act of a third. Platt did nothing wrongful when he deposited 
the trust funds in the way and to the credit of the account which he did; 
and in the next place the bank is not an innocent party if it had construc- 
tive notice of the rights of third persons in the fund. We are of the 
opinion also that the addition of the word trustee to the name of the 
account is not to be regarded in the same light as the addition of that 
word to the name of a person in a certificate of mining stock. The cases 
cited by the appellant, viz. Brewster v. Sime, 42 Cal. 139, and Thompson 
v. Toland, 48 Cal. 99, holding that the addition of the word trustee 
to the holder’s name in such a certificate gives no notice of the rights of 
third parties therein, we believe to be inapplicable to a case like the 
present, for the reason that in those cases the court took judicial notice 
without pleading or proof that the word trustee on a certificate of 
mining stock was meaningless as a result of universal custom. We know 
of no reason for holding that the use of the word trustee in connection 
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with the name of a bank account has become for a similar reason devoid 
of meaning. 

“It is strenuously urged by the appellant that the check under considera- 
tion being a negotiable instrument, its transfer to the defendant, and the 
crediting by the latter of its amount to Platt’s account, constituted in 
effect a sale of the check to the defendant for a valuable consideration. 
Without assenting to this proposition in view of the well known custom 
of the banks of San Francisco (the place of business of the defendant) of 
receiving customers’ checks ‘for collection only,’ even this view of the 
transaction would not avoid the effect of the constructive notice to the 
bank given by the form of the check; for its proceeds when placed to the 
credit of Platt’s account equitably belonged to his principals, of which 
the defendant had the same notice as of their rights in the check itself. 
If the defendant had paid Platt the amount of the check in money over 
the counter instead of placing it to his credit, and Platt had deposited the 
cash instead of the check, it might be difficult, perhaps impossible, to 
follow the fund; but, as we have seen, this is not the form that the transac- 
tion took, and we think the analogy attempted to be set up by appellant 
does not hold. 

“It is also argued very earnestly by appellant that there was no relation 
of trust even between the plaintiff and Platt himself, the contention 
being made that Platt was merely the debtor of his principals in the 
transaction relating to the sale of real estate made by him for their 
account. In support of this the language of the late Chief Justice Beatty, 
in dissenting from an order denying a petition for transfer in the case of 
People v. Cal., etc., Trust Co., 23 Cal. App. 210, 137 Pac. 1111, 1115, is 
quoted to the effect that: 

“*When an agent is accounting to his principal and paying over the 
balance due his principal he is not acting in the character of agent, but in 
that of a debtor paying his creditor.’ 

“The correctness of this statement by Chief Justice Beatty is obvious, 
for when an agent, by reason of transactions entered into on behalf of a 
principal—as, for instance, receiving money for his account—becomes 
indebted to him, and proceeds to make a settlement, any action taken in 
making such settlement is taken by the agent in his own behalf. It could 
hardly be said that it was in behalf of the principal, for if so we would have 
the principal through his agent paying money to himself. But this view 
of the matter does not help the appellant, for so long as Platt, the agent 
of the plaintiff, retained the proceeds of the sale it was the money of his 
principals and not his own. 

The judgment is affirmed.”’ 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


CHECK PAYABLE TO SELF. 
Kansas, July 6, 1917. 


Editor Banking Law Journal, 

DEAR S1R:—Please tell us whether a check drawn payable to “‘self’’ is payable 
to ‘“‘bearer’’, or does it have to be indorsed by the drawer, and oblige, 

Yours very truly, PRESIDENT. 

Answer :—A check payable to ‘“‘self” is payable to the drawer and can 
not be negotiated without the drawer’s indorsement. The bank on 
which such a check is drawn should not pay it unless it bears such 
indorsement. Of course, if the check is presented to the drawee bank 
by the drawer in person, there is no reason why the bank should insist 
upon its being indorsed. But where the check is presented by some 
person other than the drawer the bank should insist that it be indorsed 
by the drawer before making payment. 


GUARANTY OF INDORSEMENT BY AGENT. 
Kansas, July 3rd, 1917. 
Editor, Banking Law Journal, 

DEAR Sir:—Recently we have had returned to us unpaid, on account of irregu- 
lar indorsement, checks made payable to John Smith and indorsed, John Smith 
by G. W. White. The indorsement on these checks was guaranteed by ourselves 
as well as one other bank before being presented to the payee bank. 

We take such indorsements every day and have the authority for such indorse- 
ments on file with us, and we believe this is our first experience in having a bank 
refuse payment on these grounds. 

I wrote the bank upon which check was drawn, explaining that the authority 
was on file with us, and inasmuch as the indorsement was guaranteed by two na- 
tional banks and the amount was only $250.00 we did not believe they were justi- 
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fied in refusing payment upon same, to which they replied that our guarantee of 
indorsement did not cover a check indorsed John Smith by G. W. White. 

It may be possible that they are correct, but the banks all over the United States 
are paying checks every day so indorsed without question. 

I wish you would give me your opinion through the columns of your publication 
as to whether our guarantee of indorsement would cover indorsements as above 
stated. 

I have been unable to find any decision in the matter. So that you may fully 
understand the matter, I am enclosing a check indorsed as appeared on the check 
refused, of course, not using the original names. 














Very truly yours, CASHIER. 
CHECK 
PARSONS, KANS. June 20, 1917 ner 
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OF PARSONS 
PAY TO John Smith or order $250.00 
Two hundred fifty Dollars 
JoHN JONES. 
On the back of the check are the following indorsements; 

JOHN SMITH 

by G. W. WHITE. 
Pay to order of 


















Previous indorsements guaranteed 


Prior indorsements guaranteed 
a, ' 

Answer :—The indorsement of the payee’s name by his agent is guaran- 
teed by the subsequent indorsements of the two banks. An indorsement H 
is an indorsement, whether it is made by the payee individually, or by 
his agent and the indorsements by the bank on the above check expressly 
guarantee all prior indorsements. It is difficult to see upon what ground 
it can be claimed that the guaranty does not extend to an indorsement 
made by an agent. If this were the rule then it would be impossible to 
guarantee the indorsement of a check, payable to a corporation, for the 
reason that all such checks must necessarily be indorsed by an agent of 
the payee corporation. ; 

The indorsement of this check would be guaranteed even if the words 
“previous indorsements guaranteed” were omitted. The Negotiable 
Instruments Law, which is in force in Kansas provides that every in- 
dorser who indorses without qualification, warrants to all subsequent 
holders in due course, among other things, that the instrument is genuine 
and in all respects what it purports to be, that the indorser has good title 
to it, and that all prior parties have capacity to contract. Clearly, 
under this statute the indorsement of Smith’s name by White is guaran- 
teed. 
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FEDERAL RESERVE AMENDMENTS. 


The Comptroller of the Currency has sent to all national banks throughout the 
country the following announcement: 

“The President has signed the amendment to the Federal Reserve Act changing 
reserve requirements of National Banks. From this date the law requires all 
National Banks in Central Reserve Cities to maintain in their respective Federal 
Reserve Banks a balance of thirteen per cent of demand deposits, banks in Reserve 
Cities a reserve of ten per cent of demand deposits, and Country Banks a reserve 
of seven per cent of demand deposits. National Banks in Central Reserve Cities, 
Reserve Cities and also Country Banks will be required to keep a reserve on 
their time deposits of three per cent with their Reserve Banks, instead of the 
five per cent reserve heretofore required. National Banks are not now required 
to keep Reserve against Government Deposits (exclusive of Postal Savings). 

“The law does not require National Banks to keep reserves other than those 
they are required’ to carry in their respective Reserve Banks, but each bank will, 
of course, naturally arrange to carry in its own vault sufficient funds to meet itS 
current cash requirements. 

“The Federal Reserve Board has requested that National Banks in Central 
Reserve Cities bring their balances with their Reserve Banks up to the new re- 
quirements not later than the twenty-seventh instant. 

“In order that the transfer of increased balances to the Federal Reserve Banks 
by Country Banks and Reserve City Banks may be made with the least incon- 
venience, the Federal Reserve Board has suggested that if the reserve increases 
required under the new law are provided by Reserve City Banks and Country 
Banks not later than July fifteenth, and the reserves carried with the Federal 
Reserve Banks are maintained meanwhile at not less than the percentage hereto- 
fore required, the Federal Reserve Banks may omit for this intervening period the 
imposition of penalties, for reserve deficiencies, against those National Banks which 
shall not before July fifteenth bring their reserve balances with their Reserve Banks 
up to the full percentage required by the new law.” 


CREDIT MEN DONATE FIELD AMBULANCES. 


The National Association of Credit Men, at its annual convention, held at Kan- 
sas City this month, voted to place two field ambulances on the front in France as 
memorials to two of its deceased presidents who served in the earliest days of the 
Association, James Graham Cannon, of New York, the second president, and 
John Field, of Philadelphia, the third president. 

A sum sufficient was also appropriated to man the ambulances for a period of 
six months and the Association hopes to be able to name the men who will take 
charge of these ambulances. 

The Association has chosen well in the form of memorial selected. To have con- 
nected their presidents who by hard work laid the foundations of this great national 
organization with the ministry side of the great war in which the Nation they 
served is engaged, is a beautiful tribute that may well be imitated by other Asso- 
ciations. 


HERBERT K. TWITCHELL ELECTED PRESIDENT OF 
CHEMICAL NATIONAL. 


At a meeting of the Board of Directors of the Chemical National Bank of New 
York, held on July 16th,-1917, Herbert K. Twitchell, formerly Vice-President of the 
Bank, was unanimously elected President in the place of tht late Joseph B. Martin 
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dale. Mr. Twitchell was bornin Weybridge, Vermont, November 26, 1865, and re- 
ceived his education in the local schools and at Beeman Academy, New Haven, Ver- 
mont. In 1884 he entered the employ of the Travelers Insurance Company of Hart- 
ford, Conn., and spent about six years with that company and with the Charter Oak 
National Bank and the Hartford National Bank of that City,coming to New York in 
1889 to accept a position as Assistant Paying Teller of the Chase National Bank. 
In 1900 he was appointed Assistant Cashier of that bank, remaining in that position 
until. he came to the Chemical National Bank as Assistant Cashier in 1907. He 
was elected Vice-President in 1911 and a member of the Board of Directors the 
following year. Mr. Twitchell is a director of the Bankers Trust Company, Presi- 
dent and Director of the Southern Round Bale Press Company, and a director 
of the Trion Manufacturing Company of Trion, Georgia. He is a Trustee of 
Middlebury College, Middlebury, Vermont, and of Adelphi College, Brooklyn, 
and is a member of the Bankers Club and of the University Club of Brooklyn. 


THE BANKING LAW JOURNAL YEAR BOOK FOR 1917. 


The Banking Law Journal 1917 Year Book, eleventh edition; under title of 
“‘Banking Forms” is now ready for distribution. In it will be found a practical 
and up-to-date set of banking forms, arranged in groups covering the various de- 
partments of a commercial banking institution. 

In addition to the commercial bank forms, the work contains many valuable 
trust company forms, savings bank forms and legal forms. 

The commercial bank forms are grouped with an idea of correlation to one another 
a point that has never heretofore been observed in any compilation of banking forms. 
Each form is catalogued and explained, which is another important feature, not 
appearing in other similar works. 

The JouRNAL is indebted to a number of the leading banks in the various cities, 
through whose courtesy it was able to procure the forms, and also toa number of 
practical bank men in the selection and arrangement of the forms. It is hoped 
that the work will prove both interesting and instructive. 

Price post paid $1. percopy. Published by the Banking Law Journal, 27 Thames 
Street, New York. 


BOOK REVIEWS. 
THE VALUE OF MONEY. 

The Macmillan Company of New York City has published ‘‘The Value of 
Money,” by B. M. Anderson, Jr., Assistant Professor of Economics in Harvard 
University. The book is an original presentation of the subject and advances 
an economic theory which is a direct challenge to the existing theories on the 
subject. It contains, in addition to the theoretical matter, a large amount 
of new, unpublished, practical material regarding the workings of the stock market, 
the money market, the general range of speculation and the measurement of the 
volume of trade. The volume, which comprises twenty-five chapters, is divided 
into four main parts, as follows: Part I, The value of money and the general 
theory of money; Part II, The quantity theory; Part III, The value of money; 
Part IV, The reconcilliation of statistics and dynamics. An excellent index is in- 
cluded. 610 pages; price, $2.25. 


CLEVELANDS CLEARINGS. 


As announced by the First National Bank of Cleveland, the banks of Cleve- 
land established their highest record for clearings during the first half of 1917. 

The total clearings from January 1 to July 1, was $1,734,602,612.01 as compared 
with $1,017,416,835.02 during the same period in 1916. 

The clearings of the First National Bank during the first half of 1917 was 
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$541,921,252.02, showing an increase of $287,956,682.85 over the corresponding 
period in 1916. 

The clearings of this Bank was 31-24/100 of the total for all of the banks of 
Cleveland. 

The clearings of the First National Bank was 40% of the total for all of the 
National Banks of Cleveland. This bank established a new record for the number 
of out-of-town checks handled during the first six months of 1917. This number 
was 7,537,709, being nearly 75,000 in excess of the number handled during the same 
period of 1916. 

The total amount of the checks handled during this record period was $1,024,- 
629,102. 

At the present time the Transit Department is handling an average of fifty 
thousand out-of-town checks each day. 


MECHANICS & METALS NATIONAL BANK. 


The career of the Mechanics & Metals National Bank of New York City, which 
had its beginning more than a century ago in a remodelled dwelling house on Wall 
Street and is to-day one of the largest of the banking institutions in the United 
States, with total resources of more than $200,000,000, is told in an interesting 
booklet which has just been issued by that Bank. The General Society of Mechan- 
ics & Tradesmen, at the time one of the most powerful societies for political and 
moral influence in the State, was responsible for the formation of the Bank. The 
motive of the Society was to benefit mechanical interests and be “‘conducive to the 
successful conducting of the manufactories’’ in the city. 

Chartered March 23, 1810, and known originally as the Mechanics’ Bank, this 
institution took a place in a different world than that which we know. As the 
booklet telling the story points out, ‘“‘capital was scanty, banking was provincial 
and local, and the United States was in its infancy, struggling for a place in the 
family of nations.” No-one at that time knew, or could conceive, the progress 
that was to come. The American continent was unspanned, even by the emigrant 
wagon; there was no conception of the great west that lay beyond the Ohio River. 
There was not a railway on the face of the earth. Steamship communication was 
unknown; the foreign mail was delivered sometimes seven weeks after being dis- 
patched from London. No electric cable or telegraph linked the people together. 

In the lifetime of this Bank the booklet tells how there has been brought to the 
world an amazing development of human progress. Wealth has vastly increased. 
Capacity for production has grown with notable strides. Commercial intercourse 
has been so revolutionized that there has come about an entirely new interchange 
between this and other nations of men. As transformation has come in other lines 
it has come in the line of credit. In the course of a century men have abandoned 
their primitive instincts to think and act in big units. The transition from individ- 
ual activity to the tremendous power of organization has shown its results more 
and more in finance. Thus, in a century there has come the evolution of the 
American banking system to the state of its highest efficiency, as epitomized in the 
Mechanics & Metals National Bank today. 

From the earliest days of its career this Bank did a healthy business and was 
prosperous. For a long time it was noted for receiving larger deposits and paying 
more checks than any bank in New York City. In 1834 loans and discounts of the 
Mechanics’ Bank were $4,199,218, an amount greater than any other bank reported | 
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In that year the Bank was selected by the Treasury Department, on the removal 
of Government deposits from the United States Bank, as one of the three institu- 
tions to be a depository of the Government. 

Its services through the panics of 1837, 1857, 1873, 1893, 1907 and 1914 testify 
to the manner in which this Bank has upheld the best traditions of the field in which 
it operates; the position attained in the financial community testifies to the reward 
that has come to it through adherence to high principle. It was this institution 
which took a leading part in the establishing of the New York Clearing House, five 


GATES W. McGARRAH. 
President, Mechanics & Metals National Bank, New York 

banks in 1852 forming an association and settling their daily balances with one 
another in certificates issued by the Mechanics’ Bank. In the following year, in 
response to a call from the Mechanics’ Bank, a meeting of bank officers was held 
to consider,the matter of systematized check clearings, and on October 11, 1853, 
the New York Clearing House handled its first exchanges. 

A copy of the booklet telling the story of this Bank’s growth will be sent to any- 
one, requesting it. 
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LAWRENCE E. SANDS, PRESIDENT OF THE PENNSYL- 
VANIA BANKERS ASSOCIATION 


The Pennsylvania Bankers paid to Mr. Lawrence E. Sands at their twenty-third 
annual convention at Bedford Springs, June 8 and 9th the exceptionally high 
compliment of electing him President of their Association. 

The honor of being made president of this association is exceptionally great in 
Mr. Sands case, because of the fact that he is practically a new-comer to the great 
Keystone State, having been a resident and a banker in that State but about three 
years. 

It was in the early part of 1914 Mr. Sands was tendered the position of President 
of the First-Second National Bank of Pittsburgh, which position he accepted. 


LAWRENCE E. SANDS, 

Prior to that time he was for a number of years the President of the National 
Exchange Bank Wheeling, West Virginia, one of the leading banks of that city. 

The honor bestowed upon Mr. Sands at this time is well merited for he has demon- 
strated in his management of the re-organized First-Second in Pittsburgh that he 
is a banker in every sense of the word, and his popularity has increased materially 
since his arrival in the smoky city. 

Mr. Sands comes from a family of conservative bankers. He is a brother of 
Oliver J. Sands, President of the American National Bank of Richmond and of 
the late Tucker J. Sands of Washington. 





CHARLES G. DAWES 


CHARLES G. DAWES. 

Call it public spirit, patriotism or what you will, the readiness to respond to 
the country’s call, either by the offering of one’s service or financial aid when his 
country is in dire need, depicts the true character of a genuine American whose 
love of country is above all. 

When one whose business interests are very extensive and necessarily require 
his personal attention, as do those of Charles G. Dawes, President of the Central 
Trust Company of Illinois, of Chicago, offers both personal service and extensive 
financial aid, as Mr. Dawes has done, the streak of true blue Americanism coursing 
through his veins is very large. 

Mr. Dawes was among the first to tender his services to the Government and 
did so soon after war on Germany was declared. He has been honored with a 


CHARLES G. DAWES. 


commission as Lieutenant-Colonel of the Seventh United States Reserve Engineers, 
and has gone into training at a station near Atlanta, Georgia. This unit will no 
doubt be among the first to see service in France, as it is the engineering corps 
that is the most important now in the early struggles of American troops. 
Colonel Dawes organized the Central Trust Company in 1902 and was its first 
president and has been instrumental in causing it to become a sixty million dollar 
corporation in fifteen years. While Colonel ‘Dawes is absent his interests will be 
carefully looked after by Mr. Joseph E. Otis and Wm. R. Dawes, vice presidents. 
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HON. GEORGE I. SKINNER APPOINTED SUPERINTEN- 
DENT OF BANKS. 


Hon. George I. Skinner of Bainbridge, Shenango County, New York, has been 
appointed Superintendent of Banks of the State of New York, succeeding Hon. 
Eugene Lamb Richard, whose term of Office, after three years of service expired 
on July Ist. The designation of Mr. Skinner for this office is one which meets 
with wide approval. In fact the appointment was made by Governor Whitman 
at the urgent request of a large number of state institutions. Mr. Skinner is 
particularly fitted for the office, having had twenty years of ccntinuous service in 





GEORGE I. SKINNER, 
Superintendent of Banks of the State of New York. 
the state banking department. For the past fourteen years he has been the first 
deputy superintendent of banks. 

Mr. Skinner was born in Sherburne, New York and is fifty-nine years of age. 
He was graduated with honors from the Colgate Academy in 1876 and four years 
later from Madison University, which is now known as Colgate University. Upon 
leaving college Mr. Skinner took up the work of assistant superintendent of schools 
at Norwich, New York which position he held from 1880 to 1882. He was admitted 
to the bar in 1887 and practised his profession at Bainbridge for a period of ten 
years. He first became connected with the banking department in January 1897, 
at which time he was appointed bank examiner. 


7 
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THE NEW HOME OF THE FRANKLIN NATIONAL BANK 
PHILADELPHIA. 


The progress made in this country in the construction of banking houses, or 
bank buildings as it were, within the past twenty years is commensurate with the 
growth of the banking business. 

Among the latest of these modern structures in the large money centers, is that 
of the Franklin National Bank of Philadelphia. 

Although the Franklin is the youngest of the large national banks of the quaker 
city, it having been ushered into existence practically at the dawn of the present 
century, its opening day being July Ist, 1900, it has twice outgrown its banking 
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Franklin National Bank of Philadelphia 


quarters and is now occupying for the third time new quarters, which from the 
standpoint of modern banking houses, in all appointments, is surpassed by few, if 
any, in the United States. 

Every improvement known to modern mechanical skill has been observed in the 
construction of this building, both in the exterior and interior, and every modern 
convenience and appliance used in interior construction have been utilized, with 
the result that the Franklin National Bank’s new home not only surpasses all 
banking houses in Philadelphia, but equals the most pretentious in any of the large 
cities. The location is on Chestnut Street, just west of Broad, and to all practical 
purposes it is as conveniently located as in either of its former homes. 
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J. R. McALLISTER, President 


The vaults are of the most modern 
type, constructed of Harveyized 
steel, and magnificently finished. 
These and the book filing vaults, 
locker rooms, etc., occupy the base- 
ment. 

The Sansome Street end of the 
building, which occupies a ground 
space of 54 x 67 feet, is fifteen stories 
in heighth, above the banking rooms. 
This part of the building was erected 
for offices which are modern and up- 
to-date in every particular. 

The Franklin’s record in growth of 
business and earnings corresponds 
with its record in improved banking 
quarters. On its seventeenth anni- 
versary its resources were nearly 
$60,000,000 and its deposits nearly 
$54,000,000; surplus and _ profits, 
$3,888,000. In addition to these 
earnings it had paid in dividends 
$2,190,000 its dividend rate having 
grown from six per cent in 1901, to 
twenty per cent in 1917. Certainly 
this reflects great credit on the 
management and its strong director- 
ate. 





The front or facade of the building 
is a suggestion of colonial architec- 
ture designed to correspond with the 
time in which its namesake, Ben- 
jamin Franklin, was one of the 
quaker city’s foremost citizens. The 
building has a frontage on Chestnut 
Street of 54 feet, and extends to 
Sansome Street a depth of 230 feet. 
The main banking room is 50 feet 
wide with a depth of 120 feet, and the 
ceiling is 68 feet above the floor. The 
main room is covered with a skylight 
extending nearly the entire length of 
the room, thus affording sufficient 
natural light for the greater part of 
the day. 

The interior decorations are soft 
and pleasing to the eye, Travirline 
with Botticini marble being used, 
which form a combination of rich- 
ness. At each end of the room there 
is a gallery or mezzanine. The one at 
the Chestnut Street end is used for 
the direttors’ room and the one on 
the Sansome Street end for the cleri- 
cal forces. These rooms are reached 
by means of electric elevators. 





E. P. PASSMORE, Vice-President 








PR ila | nara 





FRANKLIN NATIONAL 


J. WILLIAM HARDT, Cashier 


Madeira, Hill & Co.; Ellis Pusey 
Passmore, vice president; J. Andrews 
Harris, Jr., vice president; John 
Hampton Barnes, lawyer; Morris L. 
Clothier, Strawbridge & Clothier, 
director, Lehigh Valley Railroad 
Company, Commercial Trust Com- 
pany; C. S. W. Packard, president, 
Pennsylvania Company for Insur- 
ance on Lives and Granting Annui- 
ties; Charlton Yarnall, director, 
Commercial Trust Company; W. W. 
Atterbury, vice president, . Penn- 
sylvania Railroad Company, director 
Philadelphia Trust Company; Edgar 
C. Felton, director, Girard Trust 
Company; Edward F. Beale, presi- 
dent, John T. Lewis & Bros. Com- 
pany; Daniel B. Wentz, of J. S. 
Wentz & Co.; president, Virginia 
Coal & Iron Company; Arthur W. 
Sewall, president General Asphalt 
Company; Joseph Moore, Jr. presi- 
dent, Pennsylvania Salt Manufac- 
turing Company; Lewis Lille, vice 
president, United Gas Improve- 
ment Company. 
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The president, J. R. McAllister, 
was the bank’s first cashier. His 
promotion to the presidency was due 
to. his qualifications as a banker. 
And the same can be said of vice 
presidents, Messrs. Harris and Pass- 
more and Messrs. Hardt and Shields, 
cashier and assistant cashier respec- 
tively. 

The directorate is composed of 
some of Philadelphia's leading bank- 
ers and business men, as follows: 

Samuel T. Bodine, President, 
United Gas Improvement Company, 
director, Lehigh Valley Railroad 
Company, Fidelity Trust Company; 
Henry Tatnall, vice-president, Penn- 
sylvania Railroad Company, direc- 
tor, Girard Trust Company, Com- 
mercial Trust Company; J. Ruther- 
ford McAllister, president, director, 
Commercial Trust Company; Fred- 
erick L. Bailey, of Joshua L. Bailey 
& Co.; Effingham B. Morris, presi- 
dent, Girard Trust Company, di- 
rector, Pennsylvania Railroad Com- 
pany; Percy C. Madeira, president, 





E. E. SHEILDS, / ssistant Cashier 
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Main Banking Room, 


Main Banking Franklin National Bank Phiadelphia, from Chestnut Street Front. 
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Officers Quarters, Franklin National Bank, Philadelphia 


The Directors’ Room of the Franklin National Bank, Philadelphia. 
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THE SCANDINAVIAN TRUST COMPANY, NEW YORK. 


The importance of the position which the City of New York holds in the world’s 
commerce and finance has advanced immeasurably in the past two years and the 
advance has been marked, not only by the development of the facilities of exist- 
ing banking institutions, but by the establishment of new banking houses, fitted 
and qualified to play their part in handling the vast increase in trade}that has 
come to the United States as a result of the European war. 


A. V. OSTROM, President 


Among the latest of the city’s new and promising financial enterprises is the 
Scandinavian Trust Company, organized under the laws of the State of New York, 
which opened its doors for business on June 11th at number 56 Broadway. The 
new bank begins its career upon a particularly firm financial basis, with a capital 
of $1,000,000 and a surplus of $1,500,000. The ten thousand shares, of the par 
value of $100 each, into which the capital of the company is divided were sub- 
scribed for at $260 per share. As a result of this plan the company is able to 
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start business with a com- 
bined capital and surplus 
of $2,500,000, $100,000 of 
the amount received from 
stock subscriptions having 
been set aside for equip- 
ment. The new company 
owes its existence largely 
to the initiative and fore- 
sight of a group of the 
leading bankers of Norway, 
headed by Mr. Knut Bachke 
of the Andresen’s Bank, 
Christiania, Norway. 
Among those associated 
with Mr. Bachke are Mr. 
Anders Borresen, director 
of Centralbanken for Norge, 
Christiania, Mr. G. Kam- 
strup Hegge of Den Norske 
Creditbank of Christiania 
and Mr. S. E. Dahl of the 
Centralbanken for Norge, 
Christiania. These men 
have also been prominent 
in establishing institutions, 
built up on somewhat simi 
B. E. SMYTHE, Vice-President lar lines, in London, Paris, 
and Petrograd. 
The Scandinavian Trust 
Company will have the 
backing of seven of Nor- 
way’s largest banks and the 
character of the connec- 
tions, which it has estab- 
lished in the Scandinavian 
Peninsular, is in itself suf- 
ficient to insure that, from 
the outset, the company 
will be a very important 
factor in trade relations 
between the United States 
and the Scandinavian coun- 
tries. In this connection it 
may be mentioned that the 
exports from the United 
States to Norway and 
Sweden during the year 
1916 amounted to more 
than $100,000,000. When 
it is also taken into con- 
sideration that there are 
many business institutions 
in this country of Nor- 
wegian and Swedish origin, 
it will be seen that there 
was a positive need for an T. Barth, Vice-President 
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J. C. TRAPHAGEN, Secretary 


formerly Vice President of 
the Northwestern National 
Bank of Minneapolis, which 
position he relinquished in 
order to accept the pres- 
idency of the Scandinavian 
Trust. His banking career 
extends over a period of 
eighteen years, his entrance 
in the field having been in 
the capacity of messenger 
for the Scandinavian-Amer- 
ican Bank of Minneapolis, 
which service he entered 
shortly after his graduation 
from school. In 1908, at 
the time when the Scandi- 
navian-American Bank was 
merged with the North- 
western National Bank, he 
was made an _ assistant 
cashier of the latter insti- 
tution. His appointment as 
vice president of that bank 
came five years later. 
Benjamin E. Smythe, 
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institution of this character 
in New York. While it is 
natural that the company 
will specialize in matters 
pertaining to commercial 
relations with the countries 
mentioned there is appar- 
ently before it a wide field 
of usefulness in handling 
banking transactions with 
other countries and in 
taking care of the banking 
requirements of those who 
reside or are engaged in 
business in its immediate 
locality. 

The officers of the com- 
pany have been selected 
with care and judgment and 
are men of wide and varied 
banking experience and of 
the kind who will do much 
toward making the success 
of the company a certainty. 

The president of the 
company is Alexander V. 
Ostrom. Mr. Ostrom was 





DANFORTH CARDOZO, Assistant Secretary 
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formerly vice president of the Gramatan National Bank at Bronxville, New York, 
is one of the two vice presidents of the company. Mr. Smythe began his banking 
experience in the Chemical National Bank in 1892 as a messenger. He remained 
with that bank for twelve years, passing successfully through practically every 
clerical department in the bank. In 1904 he organized the Gramatan National 
Bank of Bronxville, and was made its first cashier, which position he held until 
1911, when he was made president. |‘ He is one of the most popular among those 
who constitute the New York banking fraternity. Probably the highest tribute 
to his standing and popularity with the bankers of the State of New York was his 
election to the presidency of the New York State Bankers Association in 1916. 

T. Barth, who is a vice president of the new company, was formerly associated 
with the Royal Bank of Canada and has had banking experience in Paris, London 
and Bergen, Norway. By reason of his experience in foreign banking he is par- 
ticularly well equipped to take up the duties which will be entrusted to him in his 
new position. 

J. C. Traphagen, secretary of the company, comes from the Franklin Trust 
Company of New York City, in which institution he had charge of the purchase 
and sale of securities. Heis one of the trustees of the American Savings Bank. Mr. 
Traphagen is also well known as a lecturer on financial subjects in New York 
University. 

Danforth Cardozo also leaves the Franklin Trust Company, with which insti- 
tution he has been connected for a number of years, to become assistant secretary 
of the Scandinavian Trust. Mr. Cardozo was registrar of the Franklin Trust 
and has specialized in the credit and trust departments. 

The directors of the Scandinavian Trust Company are: Johs. Andersen, J. 
Andersen & Co.; Knut Bachke, Andresens’ Bank, Christiania; Charles E. Bedford, 
vice-president Vacuum Oil Co.; James F. Bell, vice-president Washburn-Crosby 
Co., Minneapolis; John E. Berwind, vice-president Berwind-White Coal Mining 
Co.; R. R. Brown, first vice-president American Surety Co.; William R. Coe, chair- 
man, Johnson & Higgins; Gerhard M. Dahl, vice-president Chase National Bank; 
S. E. Dahl, Centralbanken for Norge, Christiania; W. Edward Foster, treasurer 
American Sugar Refining Co.; Samuel L. Fuller, Kissel, Kinnicutt & Co.; Edward 
F. Geer, shipowner; Charles S. Haight, Haight, Sanford & Smith G. Kamstrup 
Hegge, Den Norske Creditbank, Christiania; Edwin O. Holter, attorney; Frederick 
W. Hvoslef, Bennett, Hvoslef & Co.; N. Bruce MacKelvie, Hayden, Stone & Co.; 
Alexander V. Ostrom, president; Birger Osland, general western agent Norwegian- 
American Line, Chicago; E. A. Cappelen Smith, Guggenheim Brothers. 


NATIONAL BANK OF COMMERCE RETIRES LAST OF 
ITS CIRCULATING NOTES. 


It is disclosed by a rezeat statement of the New York Clearing House 
that the National Bank of Commerce of New York reports no outstanding circu- 
lating notes. 

On inquiry at the bank it was stated that the retirement of the small amount 
of notes recently outstanding, amounting to only $155,000, has no significance, 
but was solely to clear the books of a relatively unimportant item. 

A recent amendment to the Federal Reserve Act repealed a former provision of 
law which required national banking associations to maintain a minimum deposit 
of United States registered bonds with the Treasurer of the United States. 
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GUARANTY TRUST APPOINTS ASSISTANT MANAGERS. 

Mr. William George Avery was ap- 
pointed, on Monday, July 2d, an Assist- 
ant Manager of the Foreign Department 
of the Guaranty Trust Company of New 
York. He has been associated with that 
Company since April Ist, 1916. 

Mr. Avery was born in England Sep- 
tember 1879 and was educated in Eng- 
lish schools. His business experience 
prior to 1916 included ten years with the 
Capital and Counties Bank, Ltd., Lon- 
don, England and ten years with Cana- 
dian Banks. 

At a meeting of the executive com- 
mittee of the company held on July 12, 
Edward de Lima was also appointed an 
Assistant Manager of that Company’s 
Foreign Department. 

Mr. de Lima returned recently from 
an eight months’ business trip to Spain, 
Portugal, Argentina, Uruguay, Chile, 
Peru and Panama. Prior to joining the 
Guaranty, last November, he was a 
member of the firm of D. A. de Lima & 
Sons, of New York City. He is a 
brother of E.A.de Lima, President of the WILLIAM GEORGE AVERY, Asst. Manager, 


Se " Foreign Dept., 
Battery Park National Park. Guaranty Trust Company of New York. 





GUARANTY TRUST COMPANY OF NEW YORK OPENS 
OFFICE IN PARIS. 


Recognizing the importaace of our new commercial and financial relations with 
France, and desiring to assist in é¢very possible way those Americans who are 
serving this country abroad, the Guaranty Trust Company of New York is opening 
an office in Paris similar to that which it has maintained in London for almost 
twenty years. 

Alexander Phillips has been appointed manager; G. Hebmann, sub manager; 
William G. Wendell, secretary and Richard Staigg, assistant secretary. Mr. 
Phillips’ past experience as representative of the Guaranty Trust Company in 
Paris, as well as his fifteen years in foreign banking in America and former con- 
nections with the Paris Office of the Comptoir National d’Escompte, and with the 
Credit Industriel, both in London and Paris, have given him a thorough knowl- 
edge of international banking transactions, as well as of local financial and com- 
mercial requirements in France. Mr. Hebmann has been manager of various 
important branches of the Comptoir National descompte de Paris, such as those 
in Lyons and Havre, the French centers for the silk, cotton and coffee trades. 
Mr. Wendell was the Boston representative of the Guaranty Trust Company 
before his departure for France. Mr. Staigg, prior to his association with the 
Guaranty Trust Company in New York, was for many years foreign exchange clerk 
of the Cana] Bank and Trust Company of New Orleans. 
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WILLIAM J. GILPIN APPOINTED CLEARING HOUSE 
MANAGER. 


At a specially called meeting of the New York Clearing House Association, 
held on June 27th, William Jay Gilpin was named as Manager, to take the place 
of William Sherer, who has been retired on a salary after having held the position 
for a quarter of a century. 

Mr. Gilpin is a native of the City of New York and he entered the Clearing House 
in 1877. Eleven years after his entrance he was made teller. He has been 
assistant manager since 1892. He has served on five different loan committees, 
beginning with that of 1884 and is one of the trustees of the Brevoort Savings 
Bank. He is a veteran of the Seventh Regiment of the National Guard of New 





WM. J. GILPIN, Manager, New York Clearing House. 


York, with ten and one half years’ service to his credit; and was first sergeant of 
his company and one of the founders and editors of the Seventh Regiment Gazette. 
He is a member of the Chamber of Commerce, Bankers’ Club of America, Seventh 
Regiment Veterans’ Association, Crescent Athletic Clib and Flashing Country 
Club. Mr. Sherer, the retiring manager has completed 25 years of service in 
that office and four years in the capacity of assistant manager. He has passed 
his eightieth year and has seen more than sixty years of active work in New York’s 
financial district. 

Clarence E. Bacon has been appointed assistant manager of the Clearing House. 
He is a member of the New York bar and entered the clearing house in 1893. 
Since the organization of the Collection Department in 1915, he has been its chief. 
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FINANCIAL ADVERTISERS’ CONVENTION. 


At St. Louis on the four days, June 3 to 7, the Financial Advertisers’ Association 
held its second annual convention, in conjunction with the convention of the Ad- 
vertising Clubs of the World, of which it constitutes a department. 

The convention was attended by representatives of financial institutions in 
every part of the country and they were more than repaid for any inconvenience 
their being present may have caused them by the exceptionally interesting talks, 
which they listened to on various subjects pertaining to the theory and practice 
of financial advertising. 

The following are the officers elected to hold office during the ensuing year: 
President, Guy W. Cooke, First National Bank, Chicago, IIl.; First Vice President, 
W. R. Morehouse, Guaranty Trust & Savings Bank, Los Angeles, Cal.; Second 
Vice President, John Ring, Jr., Mercantile Trust Company, St. Louis; Third Vice 
President, R. Reed Copp, National City Bank, New York; Secretary, N. Baxter 
Jackson, Cumberland Valley National Bank, Nashville, Tenn.; Treasurer, O. 
Howard Wolfe, Philadelphia National Bank, Philadelphia. 

Considerable interest centered in the awarding of the prizes offered for the best 
campaign, the best exhibit and the best piece of copy. The first prizes in these 
competitions went to the Irving National Bank of New York, The Union Trust 
Company of Spokane. Wash. and the St. Louis Union Trust Company of St. Louis. 
Further details regarding these competitions were published in the June issue of the 
JOURNAL. 

John Ring, Jr., Publicity Manager of the Mercantile Trust Company of St. 
Louis, delivered an address on the topic, ‘Comparative Value of Mediums for 
Bank and Trust Company Advertising.’”’ He said in part: 

“The value of mediums depends to a large degree on the product advertised. 
There would be many things that a daily paper would perhaps be the best medium 
for, while on the other hand magazines might be the ideal mode of reaching con- 
sumers of certain products. 

“The proper use of mediums cannot be boiled down to any fixed rules. It is 
not possible to figure out an ideal campaign for all banks. What is suitable for 
a bank in Michigan might not be suitable for a bank in Texas. What is suitable 
for a large bank might not be suitable for a small bank. The reasons for this are 
very evident. The large bank, for example, might be in a community where 
every possible form of medium might be available. The small bank on the 
other hand, might be in a community that would have only one daily newspaper, 
or possibly a newspaper published only once a week. The fixing of rules, there- 
fore, in the use of mediums is absolutely a piece of folly.” 

E. Bird Wilson, of New York City, in a talk on “Writing Copy for Bank and 
Trust Company Advertising.” said: 

“After working at financial advertising for 14 years and after watching others 
work at it for as long a time, I have come to the conclusion that good financial 
advertising is the most difficult of all advertising to plan and construct. I will go 
further and say that a man who can build good financial advertising ought to be 
able to build commercial advertising with his eyes closed and both hands tied. * * * 

“One of the first and most important steps is the determination of the limita- 
tions and restrictions which are to define our particular field of advertising effort. 
* * * 

“The next step is to examine minutely the material within our restricted field. 
Dig deep and often we will unearth a vein of unexpected richness. Sometimes one 
little idea is so interestingly connected with others as to prove a link in a whole 
chain of advertisable thoughts.” 

Francis H. Sisson, vice president of the Guaranty Trust Company of New York, 
in charge of advertising, speaking on “The Educational Duty of the Banks,” 
said: 
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“We are entering upon a new era in the relations between the financial institu- 
tion and the public. The fact that no man, or institution, or interest, liveth to 
itself alone is becoming increasingly apparent. The inter-relation and inter- 
dependence of each upon the other is the obvious fact of our common life. * * 

“It follows that the financial institution of the day, facing this new order, must 
look over its field of activities with a new vision and see in it possibilities for ser- 
vice which only a few years ago could never have been imagined.” 





JOSEPH BOARDMAN MARTINDALE. 


In the death of Joseph Boardman Martindale, which-occufred atthe German 
Hospital, New York City, on July 7th, after a three months illness, due to heart 
trouble, the banking fraternity has lost one whom it held in the highest esteem. 
For the past seven years Mr. Martindale has been president of the Chemical 
National Bank of New York City. He received his education in the public and 
private schools and at the Medina, N. Y., Academy. He entered the employ of 
the Chemical National Bank shortly after leaving school, where his earnestness 
and ability gained advancement for him from the start. In 1902 he was made 
an assistant cashier and three years later he was made vice president and elected 
a director of the bank. He assumed the duties of president in 1910 upon the 
resignation of William H. Porter from that office. Mr. Martindale was one of 
the directors of the Bankers’ Trust Company and of the United States Life In- 
surance Company. He was a member of the New York Clearing House Com- 
mittee and was regarded as an expert on commercial credits. He was born in 
Brooklyn, N. Y. and, at the time of his death, had nearly reached his fifty-fifth 
birthday. 








A. I. B. TO GIVE UP ANNUAL CONVENTION. 


The American Institute of Banking, with a membership exceeding twenty-three 
thousand bankers and bank men throughout the country, by vote of its Executive 
Council, has decided to do away with its big Annual Convention this year, which 
was scheduled to meet in Denverin September. This action has been made neces- 
sary by the large number of bank men who have enlisted and it is expected that 
it will materially assist in conserving the working forces of the banks and trust 
companies. 

President E. G. McWilliam in making the announcement stated: 

“War conditions have placed upon the banks of the United States an extra- 
ordinary amount of work, the details of which necessarily must be performed 
largely by the members of the American Institute of Banking. 

“The number of Institute members already in the service of the United States 
army and navy, and the greater number that doubtless will be called to such ser- 
vice in the near future, promise to create emergency conditions in the operation of 
most banks. The American banker and the American bank man realize that their 
first duty is to their country, and that in this crisis everything possible should be 
done which can in any way assist in hastening and insuring that victory which must 
be ours. The Executive Council of the American Institute of Banking therefore 
has decided that it will be wise not to hold the elaborate Convention which had 
been planned, but in its place, in order to comply with the Constitution of the or- 
ganization, to hold a simple one day session in Chicago on September 12th, where 
each of the seventy-five chapters of the Institute will be represented by a single 
delegate. 

“In these strenuous days every one of us must do his part. The bank men of 
the country have never been known to shirk their duty and they propose to keep 
step with every patriotic plan and endeavor right straight through until “THE 
Wor.tp Has Been Mape Sare For Democracy.” 








